





a 





1 . 
“he K 






TION, 





eet 


~~ 
VALLY 


)) 





ERICAW BAR Assoc 


7” 
4 
a 


BRUARY 





h 








cs 


SVPREME COVRT OF THE VNITED STATES 











t 





tifa lo 


HARTFORD - CONNECTICUT 






5 wor 


a 


n Automobile 
time of trouble 


card that 
in 








ee, 





BRUARY, 194] AMERICAN Bar ASSOCIATION JOURNAL I 


FEDERAL RULES SERVICE 


EDITED BY JAMES A. PIKE and HENRY G. FISCHER 





A WEEKLY LOOSE-LEAF SERVICE 
with 


Permanent Bound Volumes on the 
New Federal Rules of Civil Procedure 


containing 


UNREPORTED CASES—The Text of all the Federal decisions construing 
the new Rules since their effective date are classified according to official rule 
number. Unreported cases are made available through a special Depart- 
ment of Justice Bulletin within a few days after they are handed down. They 
are compiled by Alexander Holtzoff, Special Assistant to the Attorney General, 
and Allen R. Cozier. Special Attorney in the Department—who prepare the 
headnotes. All these cases are furnished by the SERVICE weekly. 

THE COMMENTARY OF EXPERTS—A full text discussion, supplemented 
weekly. The authors are daily engaged in pleading and practice as Federal 
divisional specialists and consultants with respect to the New Federal Pro- 
cedure, giving these discussions an intensely practical flavor. 

LAW REVIEW ARTICLES—A digest of all law review articles and notes 
on procedural points, analyzing the major problems presented by thie new 
practice. 

DISTRICT COURT RULES—The Rules of the various District Courts, rapidly 
being adopted to supplement the Federal Rules. are furnished immediately 
as adopted or amended. 

STATE CITATOR—Digests of the procedural decisions of State Courts 
having a practice similar to the new Rules. For example: digests are given 
of Arizona cases because Arizona has already adopted the new Federal Rules. 
When Florida, Colorado and other states do likewise. the decisions of their 
Courts will be treated in the STATE CITATOR. 


The initial subscription charge is $35.00 including permanent bound 
Volumes 1, 2 and 3, loose-leaf binder and service for a period of one year 
from date of order. 


The annual subscription charge thereafter is $30.00 including any bound 
volumes it may be necessary to publish during the period. 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET 
CHICAGO 


Published Monthly by American Bar Association at 1140 Nor=h Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill, under the Act of Aug. 24, 1912 
Price: Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1. 
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The Lawyer—The S.E.C.—and the 
Our Washington office in the National Press Building, qualified by an extensive experience | 
yers, and only lawyers, in all matters with the Securities and Exchange Commission in connection wit! 
Securities Act of 1933 Public Utility Act of 1915 
Securities Exchange Act of 1934 Trust Indenture Act of 1939 
Investment Company Act of 1940 Investment Advisers Act of 1940 
This S. E. C. service, to the lawyers only, includes examination of papers drafted by them, or the pr 
aration under their supervision of forms and documents, proposed to be filed with the Securit 
Exchange Commission, including the following 
Registration Statements Exchange Listing Applications 
Broker Dealer Application Annual and Current Reports 
Revised Prospectuses Exempt Prospectuses 
Proxy Statements Applications for Confidential Treatment 
Information furnished regarding proposed offerings of exempted securities. 
THE UNITED STATES CORPORATION COMPANY 
150 Broadway, New York City 
WASHINGTON, D. C., National Press Building CHICAGO, 33 North LaSalle Street 
DOVER, DEL., 19-21 Dover Green LOS ANGELES, 817 Van Nuys Building 
PHILADELPHIA, 1220 Pennsylvania Building ST. LOUIS, 604 Carlton Building 
JERSEY CITY, N. J., 15 Exchange Place 
Any Kind of Court What type of court bond do you re- | 
ire? The U.S. F.&G ization 
. uire? eU.5.F. . organizatio 
Bond Without Delay 7% rg | 
offers almost every conceivable type | 
—Anywhere of bond to satisfy judgments and | 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S.F. &G. agent with power to issue 
court bonds and other judicial bonds 
at a moment’s notice. 
Originators of the Slogan: | 
Consult your Agent or Q e) QO QO 
Broker as you would your UNITED STATES FIDELITY & GUARANTY COMPANY 
Doctor o¢ Lawyer’ | 
| 
4) 

































































AMERICAN BAR ASSOCIATION JOURNAL 





ig tne 


Hon 


Improvin 


N] } +} 
Notice Dy the 





Comparative Lav 
BART 

| 

Che Decreasing 
ay 0 
VAI 

’ T 

B18): S ol i_L€o 
FR 

lhe Work of I 
EpMUND 

Attorney Genera 

trative Proce 


TABLE OF CONTENTS 


Page 
I\ MONE. Sinaed he waar Mec Leas eeterdte Soon 
O/ Supreme Court Decisions............... 
Council of English Ba 70 = 3 
Better Opinions—How : wee 
istration of Justice 7 Hon. RosBert G. SIMMONS 
PARKER , - . — 
Wanted: A Theory of the Legal Profession. . 
Elections 76 Wa TER T. FISHER 
Latin- America 77 Leading Articles in Legal Periodicals...... 
w LANDHEER 
5 Opinions of Professional Ethics Committee. 
ta State Lines 73 
V0! Herschel Whitfield Arant...... 
&5 , ' 
Se, ne see 
ine National Defense. 88 Washington Lette: 
RUFFIN BECKWITH : ; 
Junior Bar Notes......... 
( ittee | \dminis- 
9] Bar Association News 





115 
116 
117 
118 


122 


126 





state taxes and reports ts 


THE CORPORATION TRUST COMPANY 





Old gent slip and fall? 


That’s not an old gent and he didn’t slip 
ind fall. That's vou Mr. Growing Corpora- 
tion, and whats got him down is the never- 
ceasing storm of demands that pour on him 
these days from the fifteen or twenty states 
his business has spre into 

Oh dear me! Why doesn’t he ask his lawver 
about it? Lawyer can install the Corporation 
Trust system for ar states client does busi- 
ness in and—Zoo; rhe whole muddle of 


and associated companies 


made sim ple as 1-B-+ ! 


@ C T CORPORATION SYSTEM 
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In This Issue 


Our Cover— ‘The picture on ou red that “the seal of the Court proving the admin 
t 


cover is believed to be the earliest all be the arms of the United States’ would be it. Witness the thirts 
photograph ever taken of the entir ngraved on a piece of steel, the size effort of the leaders of the profess 
Supreme Court. Photographs of indi ot a dollar with the words in the which culminated in the Fede: 
vidual members of the Court exist irgin, “the seal of the Supreme Rules of Civil Procedure. The 
which are earlier. The daguerrotype, ourt of the United States.’ i Judge Parker’s Committee is ever 
the first successful method of 1 where recognized, ( pers 


photography, was not invented unt “Better Opinions—How ? In his utside the law. 


1839 and it is probable that it was irticle on that topic. Chief Justice 
] 





' — : I 
“4 prromaggntscsig op -h he ur 7. sey a we of the Supreme Defense Articles—The Journ 
search by the Jol RNAL’S represe! tse eo en at td eae "Be saga oo pects gti a 
"irae on of wide interest to the bench and = cyrrent series of defense articles. ] 
tative indicates this picture to be the ‘ar of the entire country. It is fre mund Ruffin Beckwith is doing a 
first photogr raph ol me — ma uently charged that the tendency { iob as chairman oft the LBA ) 
Court which was ever published his \merican Courts to write ove fense Committee. Ons f the on 
—_— confirmed by ae ; Hi 7 ng opinions has been a chief cause standing accomplishments of the co 
[homas rh. Waggaman, Marshal - the enormous bulk of our reports mittee has been the preparatiot 
the Supreme Court, who has sper this country. Certainly Englis the bulletin “A Mani aaa 
many years collecting the most com- ons as reported are much shorter Use by Advisory Boa r Regi 
plete album of the Court t be found ind generally more uniform in thei: teante” the title page mee aa 
anywhere in the Country. de com tyle and design Chis, however, is reproduce in connection with Mz: 
panion picture to ours, evidently taker partly due to the different methods Beckwith’s article. It elieved t 
at the same time, 4 creed ' &. ol existing in the two countries I; this is the Gret time ix oil 
ume 2, page 410, ol Wi rp Che England the reports of opinions ar story that the worl 
a. . — eal whe ds tate pee es om t written by the judges; the opi sociation committee has been adopt 
tory,’ 2nd edition, where it Carries ns are generally spoken orally and n toto by the federal governme: 
the subscription, The Supreme are reduced to written form by the and incorporated in one of its offi 
Court in 1865 In that picture a ditor or Head of the official “Coun publications. The JourNAL expect 
ever, the Justices me es il on Law Reporting.” Justice Sin to continue this series of defens 
lan attire; sans robes mons’ article is unique in the met! articles as a part of its plan to kee 
ds he has used to get his facts and is the profession informe O1 
The Seal of the Court—QOur best written in a suggestive and stimulat ught be called the 
information checked with the Handy ng fashion. defense, 
Studios in Washington (who ow1 
$ f 4 etal wikeed snaiatinne 
ea which ps yp sr ; | of ‘the State Lines and Federal Encroach- ae mop se peg A " a 
Court are taken) is that it was prob —— I here ms two schools of whic ; IS De oa wR ad _— os ) 
ably made in the studio of Brady O ig! te abi ut the growing avalanche ye a - ort a es : > , v os 
the Civil war photographer, and was WMch the Federal Government has rie ’ x . a dapper ‘oe x 
the work of either Brady or his as manifested for many decades, so fat eae s special province but | 
sistant, Gardner. THE JoURNAL takes 45 the states are concerned. Some aj boundary lines of Taw practice nave 
pride in presenting this picture 1 prove this change in the balance always been like the ) ndary lines 
the profession. etween 1 e states and the union - map et range ; ley ift 
The seal of the Court on the cover | me ee n A alter de Naeger ae the ye ne i : sian 
i photographic reproduction of a Dodd's at icle in this issue discusses ae Wee | aoe yea J sot Ben = 
recent seal-impression on a certificate '™ factual = o om qurenon anc re cont a ae ee 
of admission to practice before the >) aos nw _— what we — ie ae sega ee dise 5 agpestbanggs ae 
Court. It is interesting to know that @?20Ut te controversy 1s relativel\ = oe — ng way mu 
the seal of the Supreme Court goes ™ important The realistic approach mag ite is chairman of a Chi ag 
hosts an the very eatiiest times of thi _ ee ee one, i we are nes f ee and rs 4 : ad las 
Court itself. ‘‘The Supreme Court ~ a pron, f — held or the a — ying sees and . mula pro 
Its History and Centennial, 1891," ‘4 t. Dodd has been one of the lems for many years. His father was 
RNAL'S oldest and most valued Secretary of the Inte inder Pres 


by Hampton L. Carson, shows that ~~" "7" -* ae Tah 
the Supreme Court first met on Feb a ent tant 

ruary 1, 1790, in New York City ; 
but no quorum was present that day. Improving the Administration of Supreme Court Decisions 


On February 2 the Court again met Justice—If the JourNAL (and in- three successive Mondays of Januar 
and was formally opened and orgar eed the ABA itself) could be said important opinions e han 
ized. On February 3 the Court | ave a hobby during recent years lown. All of them a ewe 
adopted an order by which it was de ght well be claimed that im immarized 
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The Book That Stopped Trial by Newspaper in Massachusetts 


“CONTEMPTS BY PUBLICATION” 
The Law of Trial by Newspaper 


By HAROLD W. SULLIVAN 


Former Assista 


District Attorney, Boston, 


\. B. Boston College, LL. B. Yale, LL. M. Harvard, Member of the Bars of 


nt 
Massachusetts, New York and the United States Supreme Court: Former Member of the Reportorial staffs of the 
Francisco Chronicle and the Boston American. 


San 


An authoritative technical guide 
to the law of trial by newspaper, 
compiled by an able practicing 
attorney and one-time news- 
paper man. 

For radio, editors a1 
city editors, Bench and Bar, re 
porters, judges especially, district 
attorneys and attorney generals, 
and their staffs, trial attorneys of 
civil and criminal cases. 


id publishers, 


A “must” book for every library, 


public, private, for law schools, 
schools of journalism, univers 
ties, newspapers, radio stations, 


3ench and Bar. 


Indexed comprehensively. 
Every adjudicated case in the 
world is indexed 
1. By jurisdiction 
2. Complete alphabetical table of 
contents 

3. Subject index 
“Contempts by Publication is a 
remarkable work of intelligent, 
industrious and exhaustive re- 
search . .. Mr. Sullivan must 
be commended for the very bril- 
liant research he has accom- 
plished. EVERY CASE OF 
CONTEMPT IN THE ENG- 
LISH SPEAKING WORLD 
FOR TWO CENTURIES HAS 
BEEN EXAMINED TO GAIN 
THE MATERIAL WHICH 
HAS BEEN PUT TOGETHER 
IN AN ENTERTAINING 
STYLE.” 

Jan H. Guilfoyle 

Ho ter Teleqram 





Table of Contents 


Part One— 
American Adjudications 


Introduction 
Publications Relating to: 

Grand Juries 

Petit Juries 

Trial Judges 

Supreme Courts 

Pending Cases 
Intent and Truth 
Inaccurate Reports 
Lack of Jurisdiction of Court over 
Cases to which Contemptuous Publi 
cation Relates 
Power of Court to Forbid Publica 
tion 
Notes 

Part Two— 
English Adjudications 


English and Colonial Cases 
Contemptuous Publications Referring 
to: 

Criminal Cases 

Civil Cases 

Libel Suits 

Petitions to Wind up Corporations 
Publications not Contemptuous Re 
ferring to 

Civil Litigation 

Criminal Cases 
Publications Referring to: 

Advertisements 

Elections 

Election Petitions 


Patents 
Inaccurate Reports of Court Pro 
ceedings 
Notes 


Part Three—Conclusion 


A Comparison of the Functioning of 
the Law of Contempt by Publication 
in England and America 
A Comparison of the Development of 
the Law of Contempt by Publication 
in England and America 
Freedom of the Press 
Nature of the Contempt Power 
Separation of Powers 
Summary Procedure 
Contempts by Radio, Cinema, 
Telephone and Television 
Notes 
Table of Cases 
1. Jurisdictions 
2. Alphabetical 
Index 











“CONTEMPTS BY PUBLICATION 
HAS BEEN A GREAT HELP IN 
WORKING ON THE BRIEF IN THE 
ST. LOUIS POST-DISPATCH CASE.” 
J. PORTER HENRY, ESQ. 

Counsel for St. Louis Post-Dispatch 
“The authorities collected within its 
covers bearing eloquent testimony to 
the extent of the author's research. 
As a worthwhile text on the law of 
contempt by publication, it recom- 
mends itself to the careful considera- 
tion of any member of the legal pro- 
fession who is seriously interested in 
journalistic tampering with the busi- 
ness of our courts.” 

Joseph R. Kelly 

Fordham Law Review 


“This technical guide to the subject 
named is written in a style which 
makes it entertaining. Reading it 
does not require the usual text book 
bore.” New Jersey Law Journal 
“A wealth of research has gone into 
this book.” 
Washington, D. C., “Star Light” 


“Mr. Sullivan minces no words in 
dealing with his topic and the effect 
of trial by newspaper upon the admin- 
istration of justice upon English 
speaking nations.” 

Pittsburgh Legal Journal 


WRITTEN BY AN EXPERT WHO 
KNOWS BOTH SIDES OF THE 
CONFLICT BETWEEN THE CITY 
ROOM AND THE COURT HOUSE. 

THE ONLY BOOK DEAL- 
ING WITH THE SUBJECT OF 
TRIAL BY NEWSPAPER, 
TECHNICALLY KNOWN AS 
CONTEMPTS BY PUBLICA- 
TION. 


LIMITED SECOND EDITION 


YALE 


Printed by 


UNIVERSITY 


Price 


$10.00 


FRANK T. DAY, ENC. 
Suite 600 


729 Boylston Street, Boston, Mass. 


PRESS 


pending litigation, civil or criminal, is a contempt of court ct common law. Publication includes 


| Anything that is published that tends in any manner to interfere with the deliberation of 


oral as well as printed utterances, whether made in the press, over the radio, or telephone. 
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BLACKSTONE RIDES AGAIN 


AS A BEST SELLER! 















America again turns to “The Greatest Legal Classic” for fundamental principles 
of our legal system and for the historical background of the Common Law which 
binds all English speaking people together. 


A new modernized Edition packed with unusual =~ 
features which makes it much desired by Lawyers, see eho) 
Teachers, Students, Scholars, Librarians — and all 
the cultural public. 

Abraham Lincoln found Sixteen signers of the 


a copy in a barrel—and Declaration of Independ- 
it changed his life—and ence knew it from cover 


—— 7 LA C KSTO N E , S nae 
nation, 
- <5 


ty 








i = aE 
({ 1 j ~ 
a COMMEN ARIES ae se 
oe 
The Grolier Club lists Blackstone is a landmark 


Blackstone in “the 100 in literature as well as 


Greatest books in the 


ON 
English eg TH i LAW Te 
fat 


the law. 





Ds 
a) NEW ONE VOLUME EDITION — MODERNIZED 
Edited by 
= a ety English Dean Bernard C. Gavit, Indiana University, School For over 100 years no 
xf mel of Law and renowned Blackstonian Scholar gentlomen's library was 
9 in Helien complete wit out the 
1050 PAGES ° o 3 SPECIAL PAPER Commentaries. 


Editions in most every 
language including the 


Chinese. Antique Buckram Binding ea $6.00 











FEATURES: Original text from Browne's abridged edition, famous for its readability and 
short black letter paragraphs. Modern American notes by Dean Gavit after each 
chapter. A charming biographical sketch. Table of Common Law maxims. A 
Glossary which makes reading and study of this old masterpiece a genuine delight. 





Re-discover Blackstone --- Join the Revival 


Order “Gavit's One Volume Edition”---Today 


Publishers 


WASHINGTON LAW BOOK CO. 


810 - 13th St. N. W. 
WASHINGTON, D. C. 


For sale by all law book dealers and leading book stores. 
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you'll want to know about this 


A MOST IMPORTANT AND LUCRATIVE 
NEW FIELD OF SERVICE 


Y OU have law in law books, tax facts in tax services, but no action 
procedure for scientific planning of ESTATE DISTRIBUTION. 
We can supply you with this in complete detailed form. 

When a client brings you the problem of drawing up a Will, he may speak 
only of that, but what he usually has in mind is to confer on you respon- 
sibility for the whole setup of his estate distribution—and that involves 
many procedures not found in law books. 


Factors affecting estate distribution are becoming more numerous and com- 
plicated daily. Many lawyers, naturally, do not have the specialized 
experience or access to necessary information to work out the proper 
procedure for a// situations that may arise. For example: 





* ACCURATE CALCULATION OF *REORGANIZATIONS OF CLOSED 


.FTER DEATH” LIABILITIES. CORPORATIONS TO PREVENT 
ESTATE LIQUIDATION PROB.  “==“tE LIQUIDATION LOSSSS. 
LEMS. * LIFE INSURANCE PLANS TO FI- 
[? NANCE THE ESTATE AND RE- 

* PREVENTING UNNECESSARY DUCE TAXES. 


TAX DUPLICATION: eee es alae , 
aaahenas -5 * GIFTS IN TRUST TO AVOID IN- 


* INCOME rAX SAVINGS FOR CREASING DONEE’S TAXABLE 
HEIRS ESTATE. 
When you can properly guide your clients LAWYER. ALL CASES AND COM- 
along such lines, you are of more value to MUNICATIONS ARE TREATED AS 
them. You get more work to do. You can CONFIDENTIAIle. 
imand better fees. New clients will come 
y vou This service is available to lawyers in three 
Our business is solving such problems. We Phases: (1) Solution of Specific Problems; 
been doing it most successfully for two (2) A thorough analysis and procedure on 
decades and we now propose to make all our _ the individual client’s estate; (3) A complete 


icilities and experience available to you. WE treatise on scientific and economical estate 
DO NOT COMPETE WITH THE _ distribution. 


FULL PARTICULARS ON REQUEST 
W rite i 
POWERS, RICE-WRAY & COMPANY 


28TH FLOOR—8 SOUTH MICHIGAN AVENUE—CHICAGO, ILLINOIS 


YEARS SPECIALIZED SERVICE—1750 CASES ANALYZED 
NUMEROUS BANK REFERENCES 
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In Complete Conformity 


with the 


New Federal Rules of Civil Procedure 











HUGHES | 
FEDERAL PRACTICE 


JURISDICTION & PROCEDURE 
WITH FORMS 


With a conciseness and clarity only possible by an Expert, the author 
explains every phase of Federal Practice—Civil and Criminal—to give 
the Practitioner a comprehensive grasp of the subject. 


For Every Question On Federal Practice 


USE —HUGHES 


Kep+ to Date Through Cumulative Pocket Parts 


Full Details on Request 


WEST PUBLISHING CO. Saint Paul, Minn. 


For Sale By All Law Book Dealers 
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CURRENT EVENTS 


Massachusetts Judicial 
Council 


HE 16th annual report of the Judi- 

| ae Council of Massachusetts was 
ed January 13, with Governor Sal- 
nstall. The report calls attention to 
e fact that the Judicial Council move- 


ent, which resulted largely from the 
commendation of the Massachusetts 


1dicature Commission in 1920, has now 
pread throughout the 
wre than half of the 
ial councils for the continuous study of 
nd its methods of 


ountry, so that 


tates have judi- 


the judicial system a 
procedure. 

In the present report, the Massachu- 
etts Council discusses at length the Dis- 
trict Court system with tables showing 
the work loads and relative cost to the 
public in the 72 District ‘ 
ut the Commonwealt! 

In view of the fact that biennial ses 


urts throug] 


' 


sions of the legislature have increased 
the delay in the possibilities of progress 
in matters of procedure by legislation, 
the Council emphasizes the importance 
»f reviving the regulation of procedure 
by rules of court, as has been done in 
the Federal Courts and in a number of 
states. 

A report is submitted at the request 
of the legislature on the subject of defa 
mation by radio explaining the present 
uncertainties in the law and recommend- 
ing legislation to provide that: 

“Whoever, by himself or by his 
agent, makes a statement by radio 
broadcast which if published in writ- 
ing would be a libel, shai’ be deemed 
to have made and pub!::'.ed a libel, 

and shall be civilly and criminally re- 
sponsible therefor according to the 
same provisions of law, practice and 
procedure as in other proceedings for 
libel.” 

Bar Integration 


The subject of a report, requested by 
the legislature in 1937 on the subject of 
the organization of the entire bar as a 
self-governing body, is again discussed 
at length in the light of 
other states; and the recommendation 
renewed that a res 
legislature as follows 

“Resolved, in order to promote the 
public interest in the administration 


experience ir 


Ive be passed by the 


of justice, in the interpretation of the 
laws, and in the bar of the Common- 
wealth as a body of officers of the 
court, the Supreme Judicial Court is 
hereby requested to provide by rules, 
for the organization of all present and 
future members of the bar of this 
Commonwealth, as a self-governing 
body subject to the constitutional au- 
thority and rules of said court, to be 
known as the Bar of Massachusetts.” 


closes with statistical 
tables showing the work accomplished 
by the various courts throughout the 


The report 


state during the past year. 


Soldiers’ and Sailors’ Civil 
Relief Act 


The article on the Soldiers’ and 
Sailors’ Civil Relief Act of 1940, in the 
January issue of the JoURNAL, brought 
the following letter from Col. Wigmore, 
which ts 
wll be read with interest. 


“inserted in the record” and 


Chicago 
January 13, 1941 


DITOR of the JouRNAL: 
In view of the special concern of 


our profession nowadays in the Sol- 
diers’ and Sailors’ Civil Relief Act 
1940, it may be of interest here to 
record briefly its history: 

Barring certain improvements of 
detail, it is a literal copy of the 
Soldiers’ and Sailors’ Civil Relief Act 
of 1918. That Act was drafted as a bill 
in the office of the then Judge Advocate 
General,—General Enoch H. Crowder. 
All through the early summer of 1918 
the complaints from recruits had been 
coming in that their business and 
domestic rights and liabilities had neces- 
sarily been left without any legal pro 
tection. At my instance General Crow- 
der appointed a committee of three to 
draft a bill—myself (then a major, 
judge advocate), Mansfield Ferry (a 
younger member of the New York Bar, 
later of counsel to the Alien Property 
Custodian; now, alas! passed on), and 
Samuel Rosenbaum (of the Philadel- 
phia Bar, formerly draftsman to the 
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American Judicature Society, now a 
high-placed broadcaster ). 

We had only the brief and simple acts 
of the Civil War period as models, and 
they were of little use. We took advice 
from various quarters ; the most trouble- 
some situations to deal with were the 
mortgages and conditional sales of per- 
sonalty and the insurance policies, espe- 
cial the fraternal ones, which carry no 
reserve. All through the hot Washing- 
ton August we labored, providing for 
all the situations that we could think of. 

In early September the bill was intro- 
duced in Senate and House. The House 
Committee zealously spent ten continu- 
ous days on the draft, produced a bill, 
and enacted it on October 2. The Sen- 
ate took the House bill and callously al- 
lowed five months (!) to pass, while 
the men in service (there were 2,000,000 
of them by Jan. 1) worried over their 
legal plight. Finally the Senate acted, 
and the bill became a law on March 8, 
1918. 

In the Illinois Law Review for Feb- 
ruary 1918 (Vol. XII, p. 449) our trio 
published an article which served as a 
sort of brief for the bill; and our pre- 
diction of its constitutionality as govern- 
ing both Federal and State procedure 
fortunately came true. 

Joun H. WicMore, 
Northwestern University 
School of Law 


Registration of Aliens 


ITHIN recent weeks there has 
\¢ been completed an event of his- 
toric importance in the United States. 
It is the registration with the Federal 
Government of all aliens in the country 
Preliminary returns indicate that the 
number may be about five million. This 
is a substantial increase of the estimate 
made at the time of the enactment of 
the Alien Registration law. At that 
time it was estimated that the country’s 
alien population might run to about 3! 
million. In the actual working of the 
law there have been large numbers of 
instances of surprising situations. Per- 
sons who have lived in the country for 
many years and in some cases have as- 
sumed that they were citizens have 
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found out upon investigation that they 
were still aliens 

The large number of aliens in the 
country is significant; and yet the nun 
ber represents less than 4% of the popu- 
lation. The great majorit ot 
aliens have lived in the country for 
many years and are as strongly nat 


alistic as if they were natives 


One interesting development is _ the 
fact that a very considerable number 
iliens seem to be in this untr\ 
legally. According to Earl G. Harriso1 
Director of Registration me 100,000 
aliens have admitted that the ire 


this country without legal right. Sev- 
id to have yn fessed 


to have past criminal re 


eral thousand are sai 
torney General is given discretion by 
the act to permit illegal entrants to re- 
main provided their conduct is such as 
to warrant that actior Altogether the 
alien registration was justified both as 
defense measure and as a measure 
protection to the aliens themselves. It 
should help to keep down demogogic 
appeals against aliens since the factual 
situation is now known and is not sul 
ject to the usual gross exaggerations 
Finally the registration should assist i1 
classifying aliens and in segregating the 
really small proportion of them wl 
need watching. 


Tax Clinic 
Section of Taxation of the 


HI 
\merican Zar Association will 


sponsor a mid-winter Tax Clinic, sim- 
ilar to those held in Washington in re- 
cent years, at the Mayflower Hotel in 
Washington, D. C., on February 8th 
A luncheon at 12:45 will be followed 
by speeches and an open forum discus- 
sion. While the program is not com- 
plete, it is tentatively planned t 
highlight the following subjects 


1. The economics of taxation; pay 
as you go or extremely heavy taxa- 
tion as against a more moderate pol- 
icy, and the economic repercussions 
of each. 

2. The excess profits tax. Simi- 
larity and differences between the 
present tax and that imposed during 
the last war; the applicability of de 
cisions under the prior act and a 
general discussion of some of the in 
teresting and complicated questions 
involved. 

3. The Attorney General’s report 
upon procedure of administrative 
agencies, especially as applied t 
agencies dealing with Federal taxa- 
tion. 

Percy W. PHILLIPs 
Chairman, Committee on Tax Clinic, 
ABA Section on Taxation 


OTTO HOLBEIN 


Journal Advertising 
: pleased to 


E are 
Mr. Otto 


vide experience in periodical advertis 
ing both in New York City and in Cl 

cago, has been appointed Advertising 
Manager of the JouRNAL, 


announce that 
Holbein, a man witl 


and will de 
vote his full time to that work. During 
recent months we have had the benefit 
of expert advertising counsel from sev- 
eral capable sources. A complete sur- 
vey of our advertising problems and 
needs has been made. The appointment 
of our new Advertising Manager is th 
culmination of that expert advice and 
that survey. With the addition of the 
services of Mr. Holbein, the new regime 
will accomplish much good for the 
JoURNAL and the Association. 

It should be emphasized that the new 
advertising program has only one ob- 
jective, namely to provide a better law 
journal. We need hardly suggest the 
close relationship between good adver 
tising and a 


4 


successful and live put 
cation 

Another point we desire to emphasize 
is that the new advertising regime will 
not change or influence in any manner 
whatsoever the long established edi- 
torial policies of the JourNAL. Its chief 
objective will continue to be a law jour- 
nal for practicing lawyers. 

Finally, we take this occasion to say 
that the cooperation of our readers i 
regard to JOURNAL advertising would 
be very helpful in the development 
its advertising patronage and its greate1 


success. 


| 


Lawyers are the advisers of 
every business enterprise. Would it not 
be good advice to call attention to the 
fact that the use of the advertising col- 
umns of the official journal of the pro- 
fession, read by more than thirty 
thousand subscribers, will prove to be 
2 good business-getting investment ? 








Regional Conference 
at Boston 


HE first regional conference of t 
current Association Year was he 


at the Parker House, Boston, Ma 


chusetts, on January 15, 1941, witl 
Chairman of the Sect 1 o!1 Bar 
ganization Activities Mir Burt 
Thompson, of Forest Cit I i, pr 
Ss dit 4 

The conference wa n furthera 


of a very successful plan adopted t 


years ago of bringing together 
different sections of the country 
active leaders of State 1 Local B 
Associations, members f Associat 
Committees, and member f the Hou 
of Delegates of the Association fror 
that part of the country in which the 


conference takes place. The 
meeting brought together for an ex 
change of views outstanding 
yf the profession from the First and 
Second Circuits, who participated in 


program which. continued throug! 


morning and afternoor essions, care- 


fully prepared in advance by the Chair 


man of the Section of Bar Organiza 
tion Activities 
Mr. Thompson, after calling th 


meeting to order, reviewed briefly the 
reasons for and the accomplishments 
of the regional conferences 
upon a representative from each stat 
participating in the meeting for a brief 
resumé of the activities of 


al d called 


his own bar 
organization 
states of Maine, Vermont, New Hamp 
shire, Connecticut, Rhode Island, Mas- 
sachusetts, and New York 1 
with a brief description of the 
by which 
affairs of its bar orga 


respondec 
methods 
each state on the 


whict 





resulted in a lively exchange of views 
on the relative merit f the practice 
lescribed. 

Mr. Edwin M. Otterbourg, Chairmaz 
f the 
Practice of the Law, reviewed the work 


Committee or Unauthorized 


»f that Committee in recent months 
ind answered many questions directed 
to him by those present ] were 
interested in the subject and in the 
work the Committee is doing 

The remainder of the morning 
sion was given over t liscuss 
administrative phase bar associa- 
tions, such as full-time secretaries 
service rendered | bar association 
headquarters, bar publications, schools 
or institutes conducted for the benefit 
of members, library fa tie ind the 


not new but always interesting subject 
f integration. 
Mr. Reginald 
Boston Bar, and a member « 
ciation’s Committee n Legal Aid 
Work, responded to the 
of “Responsibility of the Bar in a 
Changing World” by 


agenda item 


presenting a 





Representatives from the 





»mbers 


st an 
1 in 


iroug! 


care- 


Chair 





ments 
callec 
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brief 
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lamp 
Mas- 
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in ex 


tion of American institutions and to 
the maintenance of citizer 


be promptly and fairly 
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fully prepared memorandum deal- 
with the duty of the bar, how it 
be performed where there is and 
ere there is not an adequate Legal 


organization, the relation between 
bar and the advisor irds which 


dealing with the problems of 
iftees, and the needs which the 
rrent emergency has developed. 


At a luncheon meeting, attended by 
present for the regional conference, 

Arthur T. Vanderbilt, of the New 
rsey Bar, was introduced by M1 


lip J. Wickser, of Buffalo, a men 


of the Board of Governors fro 

Second Circuit Mr. Vanderbilt 
cribed the program which has beet 
‘tten under way under the auspices 


a new Special C 
\ssociation on Improvit 
ration of Justice, tl 
hich is Hon. John J. Parker, Judge 
f the Fourth Circuit Court of Appeals 
Mr. Vanderbilt pointed out that there 
as no single activity of the bar that 
vould contribute more to the preserva 


+ 





morale than 


mprovement in the administration of 


the courts so that controversies might 


d sposed of 

At the afternoon session, Mr. Ed- 
mund Ruffin Beckwith, of New York 
City, Chairman of the Association’s 
Special Committee National De- 
fense, delivered a carefully prepared 
address which reviewed the work of 
that Committee to date and referred t 
those things which the lawyers should 
be prepared to do as long as the pres- 
ent emergency exists Mr. Beckwith’s 
paper appears at page 88 of this issue 
f the JouRNAL.) 

The President of the Association, 
Mr. Lashly, then spoke briefly with 
respect to the fine work that had been 
carried on as a result of the regional 
conferences, and the many fields of 


endeavor nov uilable to lawyers 
everywhere. 

Mr. Frank W. Grinnell, Secretary of 
the Massachusetts Bar Association, 


ffered the following resolution, which 


was unanimously adopted 
“George Richards Grant, the mem- 
ber of the Board of Governors of 
the American B Association from 
the First Judicial Circuit, having 
joined in the ll for this Regional 


Executives died 
lecember 28, 1940. A 
1 yn sense, com 
f public responsi 


Conference of 
suddenly on | 
man filled wit! 
bined with a ser 
bility, he rendered valuable service to 
the bar, first, State Delegate from 
Massachusetts, and then on the 
Board of Governors; and every man 
who knew him has lost a friend. 
The Regional Conference expresses 


its appreciation of the man and his 
work, and its sense of the loss to the 
organized bar 


his untimely death.” 


CURRENT EVENTS 


The remainder of the afternoon 
session was given over to further dis- 
cussion of bar integration, judicial 
selection, and the possibilities offered 
by the holding of legal institutes as a 
means of bringing to practicing lawyers 
the advantages of advanced legal edu- 
cation. These subjects, particularly 
judicial selection, elicited an interesting 
variety of views from those partici- 
pating in the meeting, and furnished 
much “food for thought” to be taken 
back to State and Local Associations 
which were represented. 

The State Chairmen and other active 
members of the Junior Bar Conference, 
in New England, had, held separately 

all-day conference with the national 
Chairman, Mr. Lewis F. Powell, Jr., 
of Richmond, Virginia, joining with the 
senior members at luncheon, and mak- 
ing a progress report at the close of 
the afternoon session. 

In the evening, a dinner in honor of 
the President of the Association was 
tendered by the Massachusetts Bar 
Association, the Law Society of Massa- 
‘-husetts, and the Bar Association of the 
City of Boston, at the Somerset Hotel, 
at which all visitors were the guests 
of the host Associations, and at which 
interesting addresses were made by Mr. 
Charles M. Lyman, of Connecticut, and 
by President Lashly. 

In addition to the speakers referred 
to above, the following persons were 
present at the meeting: 


Connecticut 

Joseph F. Berry, Hartford, State Dele- 
gate, Vice-Pres. Conn. State Bar Assn.; 
John L. Collins, Hartford, State Comm. on 
Improving Administration of Justice; 
James S. Coburn, Hartford, Vir. of Pub- 
lic Information for Conn. Junior Bar Con 
ference; James W. Cooper, New Haven, 
Asst. Secy. & Treas. of State Bar Assn. 
of Conn.; George E. Hinman, Willimantic, 
State Comm. on Improving Administration 
of Justice; Hon. Wm. M. Maltbie, Hart- 
ford, Chm. State Comm. on Improving 
Administration of Justice; Samuel H. 
Platcow, New Haven, State Bar Comm. 
on Practice & Procedure, Pres. New 
Haven County Bar Assn. 

Maine 

Frank H. Haskell, Portland, State Bar 
Delegate, State Comm. on Improving Ad- 
ministration of Justice; Clement F. Rob- 
inson, Portland, State Delegate; Leon V. 
Walker, Portland, State Comm. on Im- 
proving Administration of Justice; George 
C. Webber, Auburn, State Comm. on Im- 
proving Administration of justice 

Massachusetts 

Horace E. Allen, Springfield, Treas. 
Massachusetts Bar Assn.; Talcott M. 
Banks, Jr., Boston, Chm. Comm. on Se- 
curities Laws and Regulations, Secy. Bar 
Assn. of City of Boston; Arthur E. Beau- 
lieu, Fall River, Bristol County Bar Assn. ; 
William M. Blatt, Boston, Delegate Mass. 
Law Society; Phillip Breen, Worcester, 
Secy. Worcester County Bar; Morris R. 
Bromell. New Bedford, Executive Commit- 
tee Massachusetts Bar Assn.; John H 
Cinamon, Boston, Editor, Law Society of 
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Massachusetts; James N. Clark, Boston, 
Executive Committee Massachusetts Bar 
Assn.; Vincent P. Clarke, Boston, Secy. 
Bar Assn. of the County of Middlesex; 
Edward N. Dangel, Boston, Harold S. Da- 
vis, Boston, State Comm. on Improving 
Administration of Justice, Council Boston 
Bar Assn.; Maurice J. Dorgan, Lawrence, 
Pres. Lawrence Bar Assn.; Arthur L. Eno, 
Lowell, Pres. Law Society of Massachu- 
setts; Frank W. Grinnell, Boston, Secy 
Massachusetts Bar Assn.; Leslie P. Hemry, 
soston, Council Junior Bar Conference; 
Sybil H. Holmes, Boston; Robert Hol 
brook Hopkins, Boston, State Comm. on 
Improving Administration of Justice, Rich 
ard E. Johnston, Boston, Comm. on Legis 
lation and Laws, Law Society of Massa 
chusetts; Vernon W. Marr, Boston: 
William A. O’Hearn, North Adams, Pres 
Berkshire Bar Assn.; Charles Mitchell, 
New Bedford, Delegate New Bedford Bar 
Assn.; Willis A. Neal, Boston, Junior Bar 
Conference; Daniel Needham, Boston, 
Comm. on National Defense; J. T. Noonan, 
3oston; Henry Parkman, Jr., Boston, 
Council Boston Bar Assn.; Lispenard B. 
Phister. Boston, Executive Comm Massa- 
chusetts Bar Assn.; Thomas F. Quinn, 
Boston, State Comm. on Improving Ad 
ministration of Justice; Francis X. Reilly, 
Westboro, Pres. Wortester County Bar 
Assn.; Arthur E. Seagrave, Fall River, 
Pres. Fall River Bar Assn.; Anthony Os- 
wald Shallna, Boston, Executive Comm. 
Law Society of Massachusetts; Romney 
Spring, Boston, House of Delegates, Di- 
rector Massachusetts Bar Assn., J. N 
Welch, Boston; Joseph Wiggin, Boston, 
Pres. Massachusetts Bar Assn. 
New Hampshire 

Oliver W. Branch, Manchester; Elwin 
L. Page, Concord; Robert W. Upton, Con- 
cord, Pres. New Hampshire Bar Assn.; 
Peter Woodbury, Manchester; Louis E 
Wyman, State Delegate, Manchester. 

New Jersey 

L. Stanley Ford, Hackensack, Vice- 
Chairman Section of Bar Organization 
Activities, Dir. New Jersey State Bar, 
Vice-Pres. Bergen County Bar Assn 

New York 

Emery A. Brownell, Rochester, Comm 
on Legal Aid New York State Bar Assn., 
Secy. Natl. Assn. of Legal Aid Organiza- 
tions; John Kirkland Clark, New York 
City, House of Delegates. Delegate Bar 
Assn. of the City of New York; Robert 
McC. March, New York City, Pres. New 
York County Lawyers Assn.; Terence ] 
McManus, New York City; Secy. New 
York County Lawyers Assn.; Edwin M. 
Otterbourg, New York City, Chm. Comm. 


on Unauthorized Practice of the Law; 


Thomas F. Thornton, New York City, 
Representing Queens County Bar Assn.; 
Philip J. Wickser, Buffalo, Board of Gov- 
ernors, Delegate Bar Assn. of Erie 
County. 
Rhode Island 

John W. Baker, Providence, Committee 
on American Bar Association; Elmer S. 
Chase, Providence, State Comm. on Im- 
proving Administration of Justice, Execu- 
tive Committee R. I. Bar Assn.; Henry 
C. Hart, Providence, House of Delegates, 
Pres. R. I. State Bar Assn.; Francis I. 
McCanna, Providence, State Comm. on 
Improving Administration of Justice 

Vermont 

Oscar C. Fitts, Brattleboro, State Bar 
Assn. Delegate; J. A. McNamara, Burling- 
ton, Vice-Pres. Vermont Bar Assn.; H 
H. Powers, St. Albans, Pres. Vermont Bar 
Assn. 
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IMPROVING THE ADMINISTRATION OF JUSTICE* 


By Hon. JoHN J. PARKER 


O MORE important duty confronts the American 
lawyer than that of improving the administration 
of justice. The development of the law in all its 

branches is, of course, his concern; but he has already 
done a fairly good job in the development of the sub- 
stantive law. This he has done because the substantive 
law arises out of the life of the people, and changing 
conditions of life are quickly mirrored in statutes and 
court decisions. The procedural or adjective law, how- 
ever, dealing with the functioning of the courts, is the 
creation of more or less arbitrary rules or statutes; 
and change in this is dependent upon conscious effort 
on the part of courts and lawyers. Those who under- 
stand the existing system of procedural rules are in- 
clined to be satisfied with it because anything seems 
simple to one who understands it, and any change in- 
volves effort and disturbance of habit; and those who 
do not understand it are generally lacking in the ability 
to suggest improvements. The result is that court pro- 
cedure in most of our states has not kept pace with 
the progressive age in which we are living. Where 
technical common law procedure has been abandoned, 
codes of procedure have been overloaded with statutory 
rules, resulting generally in a procedure more compli- 
cated and cumbersome than that of the common law 
itself. 


Improvements in Federal Courts 


Forward looking lawyers have advocated for years 
that something should be done about court procedure ; 
and in the federal jurisdiction they have finally suc- 
ceeded in getting something done. Under the Rules 
of Procedure Act of 1934, the Supreme Court of the 
United States has proceeded to abolish the old dis- 
tinction between actions at law and suits in equity, with 
all the complicated and useless learning that accom- 
panied it, and has put into effect a simple and efficient 
Code of Procedure, which is beyond comparison the 
best procedure that the lawyers of the world have so 
far been able to achieve—a procedure so comprehensive 
that the most important litigation can be handled under 
it without difficulty and so simple withal that a mere 
novice at the law can master it in a few hours—a pro- 
cedure that is expeditious as well as simple, that en- 
ables the court to reach at once the heart of any con- 
troversy before it and makes a trial what it should be. 
i. e. an effort to ascertain truth and administer justice, 
and not a mere game of skill between opposing counsel. 
Under the Administrative Office Act of 1939, the fed- 
eral judiciary has been unified and judicial man power 
has been made available as needed; adequate supervi- 
sion over administrative methods has been vested in 
judicial councils composed of the judges of the Circuit 
Courts of Appeals; provision has been made for obtain- 
ing information as to the functioning of the courts; and 
judicial conferences, in which bench and bar can discuss 
problems affecting the administration of justice and 
take action looking to the improvement of such admin- 
istration, have been set up in every Circuit. Under the 
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recent Criminal Rules Act, the Supreme Court has been 
given power to simplify the procedure in criminal pros- 
ecutions; and we have every reason to hope that the 
court will soon adopt a simple and efficient code of 
criminal. procedure, which will expedite and improve 
the administration of the criminal law in the federal 
courts and will serve as a model for action by the states. 


Importance of State Procedure 


Important as are these reforms in federal procedure 
and administration, however, their attainment there is 
not to be compared in importance with attaining them in 
the several states of our Union. It is in the state courts 
that the great volume of our litigation is handled; it is 
by the state courts that most offenders against the 
laws must be punished; and it is from the functioning 
of the state courts, rather than of the federal courts 
that the average citizen derives his ideas of the ad 
ministration of justice. If, therefore, we lawyers wish 
to make the administration of justice in this country 
efficient—if we wish to demonstrate that, in this most 
important branch of government, the institutions of de- 
mocracy are superior to those of the totalitarian powers 

if, in short, we wish to do our part in upholding the 
free institutions of the country and in making demo- 
cratic government so strong in the hearts of our people 
that it can withstand the attacks of foreign ideologies, 
it behooves us to set our house in order. We must re- 
store respect for law by making its processes command 
respect from those who come in contact with them. 
We must make the administration of justice really effi- 
cient in those tribunals which affect most intimately 
the life of all the people. 


Efforts of the American Bar Association 


A movement to improve the administration of justice 
throughout the country was inaugurated by the Ameri- 
can Bar Association three years ago during the presi- 
dency of Mr. Vanderbilt; and seven committees were 
set up in the Section of Judicial Administration charged 
with this responsibility. These were not ordinary com- 
mittees. They were composed of experts and were 
headed by men nationally recognized as such in the 
field of procedural law. Chairman of the committee 
on court administration was Judge Edward R. Finch 
of the Court of Appeals of New York, who had served 
for years on the appellate division of the Supreme Court 
of that state. Chairman of the committee on evidence 
was Dean Wigmore of Northwestern University ; of the 
committee on trial practice was Judge Chesnut, of Bal- 
timore ; of the committee on juries was Judge Dempsey 
of Cleveland ; of the committee on pre-trial practice was 
Judge Moynihan of Detroit; of the committee on ap- 
pellate practice was Prof. Sunderland of the University 
of Michigan; of the committee on administrative agen- 
cies and tribunals was Mr. Ralph Hoyt of Milwaukee. 
To each committee was added 49 advisory members, 
one from each state and the District of Columbia. The 
committees made comprehensive reports. They were 
not the ordinary theoretical reports of reformers but 
embodied the best thought of the country on the subject 
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of procedural reform and crystallized into procedural 
standards the best practices of the various states. Our 
forty-eight states and the federal jurisdictions had 
served as laboratories, as it were, in which various pro- 
cedural reforms had been tried out and found effec- 
tive. Most of these reforms, however, had not ex- 
tended beyond the jurisdictions in which they had been 
evolved ; and the chief value of the work of the com- 
mittees consisted, not in visualizing theoretical improve- 
ments, but in bringing together and presenting in one 
body of rules or standards the improvements in prac- 
tice which had been tried and tested in American courts 
in different sections of the country. 

The standards thus embodied in the reports of these 
committees were approved by the Section of Judicial 
Administration, the Assembly and the House of Dele- 
gates of the American Bar Association in 1938. Their 
adoption was made a special program of the Associa- 
tion in the following year, and many of them were 
adopted in different states as a of that effort. 
This year, the effort is being renewed and committees 
have been set up in all of the states of the Union to 
advocate their adoption. What I seek to impress upon 
you today is that they are worthy of adoption in their 
entirety, not because of the character of the distin- 
guished men by whom they were formulated, not be- 
cause they are advocated by the American Bar Asso- 
ciation and leaders of the profession throughout the 
country, but because they represent the minimum ad- 
vance in judicial administration with which the people 
of any forward looking state should be content. In 
almost all of the states some of them are already in 
effect. The difficulty is to secure the adoption bv a 
state of those which it does not already have, but which 
are just as important to a proper and efficient admin- 
istration of justice as those that it does have. They 
may be summarized under five heads as follows: 
(1) Improvement in Judicial Organization; (2) Im- 
provement in Administration of the Jury Svstem; 
(3) Improvement in Procedure and Evidence: (4) Im- 
provement in Practice of Administrative Agencies: 
(5) Improvement in Appellate Practice. 


1+ 
result 


Judicial Organization 


One of the first steps in achieving efficiency in judi- 
cial administration is to unifv the courts under a com- 
petent administrative head, to the end that indicial man 
power may be assigned as needed to the relief of delay 
and congestion and that administrative practices may 
be properly supervised and regulated. The lack of any 
such unity and supervision is the outstanding charac- 
teristic of the courts of most of the states. To Supreme 
Courts or Courts of Appeals we have given power to 
review decisions of lower courts, but no power to con- 
trol administrative practices, which may thwart justice 
and bring it into contempt quite as effectively as errone- 
ous decisions. I do not advocate, of course, any super- 
vision over the exercise of the essential judicial function 
vested in the judge: but if the judicial establishment 
is to function efficiently, there must be authority some- 
where to assign judges to duty so that those with a 
light burden of work in their districts may help in dis- 
tricts where the burden is heavy, and to supervise such 
matters as the calling of dockets, the assignment of 
cases for hearing, the use of pre-trial practice, etc., 
and to direct judges to proceed with trials and render 
decisions in cases submitted. This is what the Admin- 
istrative Office Act has done for the federal courts 
through the setting up of the judicial councils in each 





VoL. 27 
Circuit. Similar provision should be made unify 
ing the work of the judiciary of the states 

Vital in the matter of judicial organization is the 
creation of judicial conferences or councils. Such con- 
ferences serve a three-fold purpose: (1) they help urify 
the judiciary of the state by bringing the jud 
gether for the discussion of common problems; (2) 
they provide for the discussion of these problems a 


judges to- 









forum which is in effect a school of jurisprudence for 
the judges; and (3) they crystallize the thot of the 
bench and bar with respect to proper standards of pri 
cedure and evolve practical solutions for d Ities fac 


( ouncils o! 


but if the 


ing the courts. In many of the states such 
conferences are already provided by statute ; 
judiciary is properly alive to its responsibilities, no stat 
ute is really necessary for their creation. All that is 
necessary is that the Chief Justice of the state ask the 
other judges to confer with him for the purpose of 
improving the administration of justice and invite lead 
ers of the bar and of the legal teaching profession to 
the conference. We had such a conference functioning 
effectively in our Circuit eight years before the 
by Congress of the Administrative Office Act. 
Superior Court Judges of my state, without the 
any statute, have set up such a conference which in the 
short space of two years has already done much to 
improve the administration of justice for the people 
of North Carolina. 

Let me make two or three suggestions as 
conference. In the first place all of the judges of courts 
of general jurisdiction and all the appellate court judges 
should be asked to attend. The Attorney General of 
the state, representatives of the bar to be 
by state or district bar associations and the deans or 
other representatives of law schools of good standing 
should be invited also. The program of each meeting 
should be carefully arranged and should be confined 
strictly to matters affecting the administration of jus- 
tice, leaving alone substantive law and matters of get 
eral interest. You will be surprised to find how quickly 
such a conference will revolutionize the whole attitude 
of bench and bar towards the subject of procedural 
reform. And, in this connection, let me add one 
thought: The reform of procedure depends primarils 
upon the judges. The judicial conference will call the 
attention of the judges to reforms that are needed and 
will point out practical methods of attaining them 

With the judiciary of the state thus unified and or 
ganized, the next important step is to obtain legisla- 
tion, where needed, vesting in the courts the power to 
regulate procedure by rule of court. That is where the 
regulation of court procedure belongs. The legislature 
has neither the time nor the experience to give proper 
attention to the matter. Legislation, not infrequently, 
is based upon occasional hardship observed by a legis- 
lator without any adequate appraisement of what would 
be the general effect of the rule enacted into law. Leg 
islative rules, moreover, are rigid and difficult of amend 
ment at the best. The judges, on the other hand, are 
engaged in the administration of justice as an every 
day business. They know by actual and wide experi- 
ence where the machinery of justice works smoothly 
and where it creaks and fails. They know when an in- 
justice results from an unwise rule and when it results 
from a situation that no rule could remedy. If per 
mitted to make the rules to govern the procedure of 
their courts, they will not only make them wisely and 
change them when they need changing, but they will 
also interpret them liberally in furtherance of justice. 
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Often do we see a court excuse an injustice resulting ence which would qualify them to pass upon the rights 
from a legislative rule of procedure with the argument of their fellow men, and who not infrequently are preju- 
that the legislature has so written the law; but seldom diced and biased—all too frequently make up the juries 
wr never do we find a court permitting one of its own which are called to pass upon questions of the utmost 
rules to stand in the way of substantial justice. The importance. Wherever this situation exists it must 
argument then is that the rule was never intended to be remedied. Jurors should be selected from the whole 


be applied in such way as to result in injustice. 

I might make an argument from constitutional prin- 
iple and say that the rule making power belongs to 
the courts as a matter of constitutional right, since the 
separation of powers requires that the courts deter- 
mine for themselves the manner in which the judicial 
function shall be exercised. Courts of high authority 
have so decided. There is high authority to the con- 
trary, however, and the power of the legislature to reg- 


ulate court procedure is so well established in many 
states that it would be futile to argue against it. I take 
my position, therefore, not on the ground of constitu- 
tional right, but on the more fundamental ground of 


inherent right, and say that wherever the right of regu- 
lation be vested under the state constitution, it right- 
fully belongs with the courts and that the legislature 


should vest it in the courts; for there can be no ques- 
tion as to the power of the legislature to thus delegate 
the details of rule making. Wherever this has been 


tried the results have been most gratifying. In no 
state where procedure is regulated by statute have I 


heard anything but criticism of the statutory procedure ; 
and in no state where the rule making power has been 
conferred on the courts have I heard anything but 


praise of that system. Of course I need not argue for 
the system in the progressive state of Nebraska, since 
vou have already adopted it and know as much about 
itas I do 
Improvement of Jury Trials 

[ am a firm believer in trial by jury. My experi- 
ence on the bench and at the bar of more than thirty 
vear convinces me that no better method of trying ordi- 


nary issues of fact, particularly in criminal cases, has 
ever been devised. But this is not all; no stronger 
bulwark, in my judgment, can be devised for protect- 
ing the innocent from oppression at the hands of the 
powerful. The jury system means that the people them- 


selves sit in judgment when the state attempts to de- 

prive an individual of life or liberty. To legislators 

they have delegated the making of laws. To the execu- 

tive they have delegated enforcement. But the impor- 

tant matter of judging the guilt or innocence of a 
1; 


fellow citizen whose life or liberty is at stake, they 
have delegated to no one but have reserved to them- 
selves, the jury not being elected or appointed, but 
chosen by lot from the body of the citizenship. The 
great importance of this in ordinary times is not read- 


ily appreciated; but when there is abuse of authority 
on the part of those in power, the value of this appeal 
to the conscience of the people is incalculable. History 
is replete with instances where political persecutions 
have failed because a jury of the people would not lend 
itself to tyranny, the case of John Peter Zenger, tried 
in New York in 1769, being an outstanding example. 

There is now much criticism of the jury system, 
however; and if it is to be preserved, we must rid it 
of certain evils that have grown up in recent years and 
must make it operate more efficiently. In the first place 
we must get better jurors than are now being selected 
in many courts. Professional jurors who hang around 
courts and are called to service by bailiffs or deputy 
sheriffs—unemployed men who seek jury service for 
the small fee involved, who have little or no experi- 





body of the citizenship, but the names only of those 
who are qualified by character and intelligence for jury 
service should be placed on the jury lists. Men of 
strict probity and high intelligence should be appointed 
by the courts as commissioners to make up the lists. 
Jurors should be chosen from the lists by lot, and, 
when chosen, they should be required to serve as a 
high civic duty. Terms of service should be arranged 
in such way as not to be a burden, and no man should 
be required or permitted to serve more than once in 
two years, and then for only a short period. The 
Cleveland system inaugurated by Judge Dempsey and 
adopted in a number of cities, shows what can be 
accomplished along this line even in the metropolitan 
centers. In rural communities provision for the ap- 
pointment of jury commissioners by the courts and a 
determination on the part of the judges to rid the jury 
box of professional jurors would very largely solve the 
problem of personnel. 

But there is an even more serious problem in con- 
nection with making the jury system efficient and that 
is to restore the function of the judge in jury trials. 
When adequately guided and directed by a judge, the 
jury is a most satisfactory agency for deciding ques- 
tions of fact. Without such direction, a jury trial may 
well be a mere gamble. And yet in a large number of 
states, the function of the judge in jury trials has 
been practically destroyed. As recently pointed out by 
Judge Otis (21 J. Am. Jud. Soc. 105, 106) “that means 
that in 22 states the charge must be given before the 
arguments of counsel, that in 27 states the charge must 
be written out and read to the jury, that in 28 states the 
judge in the charge cannot even state the issues and 
sum up the testimony, that in 43 states he cannot com- 
ment upon the evidence or is otherwise restricted.” 

The judge who presides at a jury trial is the only 
disinterested lawyer connected with the proceedings. 
He is not only learned in the law, but he is skilled in 
weighing evidence and is not easily imposed upon by 
false logic or appeals to prejudice or emotion. He 
has no interest in the case except to see that justice 
is done; and to deprive him of the function, which 
was his at common law, of arraying the evidence before 
the jury and declaring and explaining the law applica- 
ble thereto is to invite miscarriages of justice. We 
give him the power to decide issues of fact in equity 
and admiralty causes, we give him the power to set 
aside a verdict if in his opinion it is contrary to the 
weight of the evidence or against good conscience. 
Why he should be forbidden to assist the jury in reach- 
ing a correct conclusion, which he will not have to set 
aside, is a matter which the profession will never be 
able to explain satisfactorily to any intelligent layman. 

This does not mean, of course, that the judge should 
become an advocate. If he does he should be reversed. 
It means merely that he should be allowed to help the 
jury apply the law to the facts. As the evidence is 
received, he should, where occasion requires, point out 
to the jury the relevance of what is being received ; and 
after the trial is concluded and the lawyers have had 
their say, he should, calmly and dispassionately, sum 
up the testimony and point out its bearing upon the 
issues that are being tried. As the jurors retire to 
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make up their verdict, what should be ringing in their 

counsel, but the 
dispassionate analysis of the judge. This is the way 
that jury trials are conducted in the courts of England 
and in the federal courts; and you do not hear com- 
plaint of miscarriages of justice in jury trials in either 
of these jurisdictions. It is in those states that have 
stripped the judge of the power to charge the jury as 
it existed at common law, that the failures of justice in 
jury trials occur. The practice of those states, as some 
one has said, is just as though we should put to sea 


ears is, not the impassioned pleas of 


with an experienced mariner as captain and a crew of 
twelve inexperienced seamen, and should forbid the 
captain to give any advice or assistance to the crew 
in the navigation of the vessel. Under such an ar- 
rangement it is not surprising that shipwreck should 
frequently result. 

One cause of failure in jury trials results from bur- 
dening juries with matters that they are not qualified 


to determine. Cases involving complicated accounts, 
questions of boundary, etc., are much better decided by 
a judge or master who can have before him the books 


and documents upon which the right 


ts of parties de- 
pend. In the complex conditions of modern life, such 
cases are becoming more and more numerous. We 
should provide for waiver of jury trial in such cases; 
and judges should not hesitate to assume the responsi- 
bility of decision, where the parties are willing to waive 
a jury. In states where this has been tried, trial by 
the judge without a jury has been found eminently 
satisfactory, and jury trial is asked only in those cases 
for which it is best suited. Where it is insisted upon 
in complicated cases, specific issues, directed to the 
precise questions involved, instead of the broad general 
issue, should be submitted to the jury. Even the best 
of juries with the best of assistance from the judge 
should not be expected to bear in mind all the rules of 
law applicable in a complicated case. They should 
make findings as to the ultimate matters of fact, and 
the judge, applying the law to their findings, should 
enter judgment accordingly 


Improvements in Trial Practice and Evidence 

I shall touch but briefly on the improvements of 
trial procedure and the law of evidence. What I visual 
ize with respect to procedure here is covered by the 
new federal rules. A simple statement of one’s claim 
or defense, instead of complicated common law or code 
pleadings—in criminal pleading, a simple statement of 
the crime charged, with sufficient certainty to enable 
the prisoner to prepare his defense and protect against 
further prosecution—provision for discovery and for 
taking testimony either of witnesses or adverse parties 
in advance of trial—pre-trial hearings, at which the 
issues may be narrowed and simplified and unnecessary 
proofs dispensed with—elimination of necessity for ex- 
ceptions—simplification of the rules of evidence with 
standard provisions for proof of documents and foreign 
laws and for the production of expert testimony—pro- 
vision that admission or rejection of testimony shall 
rest largely in the discretion of the trial judge and not 
be ground for new trial in the absence of abuse of dis- 
cretion or unless error has affected substantial rights 
of the parties—all of these are elementary and are es- 
sential to any program of procedural reform. They 
are covered by the reports of Judge Chesnut and Dean 
Wigmore contained in vol. 63 of the American Bar 
Association Reports and to a very large extent, they 
are embodied in the new federal rules. I have not the 
time to cover them adequately here 














There is one practical suggestion that I wish to make 
with respect to trial practice: and that is the desirabilit 
of having the federal rules adopted by the states. Thess 
rules were not formulated by federal judges for the 
peculiar practice of the federal courts. They were for 
mulated by outstanding members of the American Bat 
as an ideal code of procedure. They represent the 
best thought of the country on that subject; and they 
are infinitely superior to the practice of any state, for 
they represent what is best in the practice of all the 
states. They are so simple that any lawyer can get a 
good working knowledge of them in a few hours study, 
and they furnish a vade mecum of procedural law, 
well indexed, which the busy lawyer can carry with him 
into court, and in which he can find in a moment’s time 





the rule applicable to almost any procedural question 
that may confront him. They have been liberally con- 
strued by the federal courts, and any fear of pitfalls 
or technicalities in them has been found to be a mere 
delusion. They have already been adopted as the code 
of practice in a considerable number of states, and the 
lawyers of such states have a great advantage over 
others in that they are thus required to carry in mind 
nly one system of practice for both state and federal 
courts. Furthermore, they at once find themselves fa 
miliar with the practice prevailing m an increasingly 
large number of the other states of the Union. 

Courts ought not waste time on questions of prac 
tice; and my prediction is that when the federal rules 
are generally adopted, law practice will lose its tech- 
nical character entirely and trials will become an in 
quiry into truth, in which the machinery of justice 
will operate so quietly and efficiently that it will be 
noticed no more than the running of the motor in a 
well equipped automobile. The purpose of a trial 1s 
to arrive at justice, and that purpose is largely frus- 
trated if too much attention must be paid to the way in 
which the wheels go round. 

There is another practical suggestion in connection 
with the federal rules. If you cannot succeed in having 
them adopted in their entirety, you can, at least, ob 
tain the benefit of one of their most valuable feat 





itures, 
and this without the benefit of a statute, if you can 
get the trial judges of your state interested. I refer 
to the pre-trial practice prescribed by Rule 16. Pre- 
trial practice simply means that in advance of trial, 
the trial judge goes over the case with counsel to find 
out what is in it and to simplify the issues. No statu 
or rule is needed to enable a judge to do this, and the 
judge who inaugurated the practice and brought it into 
vogue, Judge Moynihan of Detroit, had no statute to 
guide him. When the lawyers are called in, tl 
has them state their contentions and what they ex- 
pect to prove. The matter is conducted informally and 
it almost invariably appears that, as to a large number 
of matters, there is no dispute at all. Admissions as 
to these are dictated into the record. If amendment of 
the pleadings is needed, the amendments are made. The 
issues are formulated and are embodied in an order 
which is drawn up and signed by the judge, and the 
case is then ready for trial, unless the parties agree 
on a settlement, which they do in a large number of 
cases when they find what is really involved and what 
their adversaries are prepared to show. In Detroit, 
in Cleveland, in Boston, in Washington, in Richmond 
and in a number of other cities this practice has been 
tried with results which have been most satisfactory 
Dockets have been cleared, trials have been shortened 
and the saving to litigants in time and money has been 
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veyond calculation. The practice is just as helpful in 
he rural districts, as experience in my Circuit has 
lemonstrated. There is no excuse for its not being 
used successfully in any locality, if the judge, whether 
state or federal, is a man of sense and industry and the 
members of the bar show the cooperation that may 
reasonably be expected of them. 
Administrative Agencies and Tribunals 

One of the outstanding developments of recent years 
has been the growth in the executive departments of 
our governments, state and federal, of administrative 
agencies combining with their executive functions 
powers which are essentially legislative or judicial in 
character. There are more than a hundred and fifty 
such agencies in the federal government alone. Every 
state government has a large number of them for deal- 
ing with such matters as taxes, public utilities, insur- 
ance, securities, workmen’s compensation, and social 
security. To my mind it is utterly futile to inveigh 
against the growth of these tribunals, That growth 
has been perfectly natural. Under the conditions of 
modern life it is absolutely necessary that the state 
regulate economic life. Laissez faire is gone. The 
conflict is not between laissez faire and regulation, but 
between regulation and some form of state socialism. 
If socialism is to be avoided, the state must regulate 
economic life. The courts cannot furnish this regula- 
tion. The legislature cannot furnish it. It can only 
be furnished by these administrative agencies combin- 
ing, as they do, certain executive, judicial and legisla- 
tive functions. And, if government is to exercise the 
control over economic life essential to the preserva- 
tion of free enterprise, some such form of administra- 
tive agency is absolutely necessary to the proper and 
efficient exercise of governmental power. The problem 
is, not to prevent their growth, but to preserve in their 
processes the fundamental principles of freedom which 
have come down to us from the fathers. 

I shall not deal in detail with the important problems 
which the proper development of administrative law 
presents to the lawyer of this country. Sufficient is it 
to say that the preservation of our free institutions as 
well as the justice and efficiency of our governmental 
processes depend upon the way in which he solves these 
problems. Committees of the American Bar Associa- 
tion and its Section of Judicial Administration, as well 
as of the Department of Justice, are at work upon 
them. But we need more than that. We need the 
sympathetic understanding and cooperation of lawyers 
throughout the country. And we must not be satis- 
fied with a solution in the national field. Every state 
faces the same questions with respect to its administra- 
tive tribunals; and their solution within the states de- 
pends upon the local bars. 


Appellate Practice 


Nowhere is simplification of procedure more needed 
than in appellate practice. Appeals are necessary, not 
only that justice may be done individual litigants who 
feel that they have not received justice in the trial 
courts, but also to preserve uniformity of decision 
throughout the state. They should not involve undue 
expense and should be simply and expeditiously han- 
dled. Although this would seem to be obvious, the 
appellate practice of most jurisdictions is unbelievably 
complicated and expensive. Bills of exceptions, or 
formal statement of case on appeal, with perfectly use- 
less assignments of error, must be specially prepared 
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for presentation to the appellate court. In some juris- 
dictions, the testimony must be reduced to narrative 
form. In others, while the record as made below may 
be filed, a narrative statement must, in addition, be 
prepared and filed with the appellate court. In practi- 
cally all, the record must be printed; and the parties 
must bear this needless expense, which may well be 
prohibitive of the appeal if the record is a large one. 

The report of Prof. Sunderland’s committee points 
the way to the elimination of this technicality and ex- 
pense. We have adopted the practice recommended by 
that committee in our court in the Fourth Circuit; and 
I know, from experience extending over two years, 
that it works and works well. We hear appeals on the 
typewritten transcripts of records certified by the lower 
courts. No narration of record or statement of case 
is necessary. The points relied on are stated in the 
briefs, and counsel are permitted to print as appendices 
to their briefs such parts of the record as they desire 
the court to read. No agreement of counsel is re- 
quired as to this. If counsel for appellant fails to 
print something to which counsel for appellee desires 
to call attention, the latter prints it as an appendix to 
his own brief. In this way the burden of narrating or 
agreeing upon the record is dispensed with, and the 
attention of the court is called to those parts of the 
testimony which are really material. If anything is 
overlooked, the entire record in typewritten form is 
before us and our attention can be called to it. The 
result is a great saving of expense to litigants and a 
great saving of time to the court. In 119 records be- 
fore us during a given period, the expense of printing 
the entire record would have been approximately 
$69,000.00. The cost of the printing under our rule 
was only $23,000.00. The court was saved the reading 
of a great mass of wholly irrelevant and immaterial 
matter, and counsel were saved the burden of narrating 
the testimony or preparing a statement of the case. In 
addition to this, the court had the satisfaction of know- 
ing that it was dealing with each case exactly as it was 
presented in the court below; and the necessity of se- 
lecting the material parts of the record, for printing 
in the appendices of the briefs, brought the minds of 
counsel to focus upon what was really important in 
the case. The arguments were better, the briefs were 
better and | believe that the decisions were better than 
under the old system; for all of us were getting away 
from technicalities and getting down to reality. I am 
glad to say that the same practice has been adopted in 
the Third Circuit and in the District of Columbia. It 
had already been adopted in a number of western and 
midwestern states. In my judgment it ought to be 
adopted in every jurisdiction. 


Summary of Objectives 


To sum up, I think that the procedure of the courts 
should be improved in the following respects: (1) that 
there should be better judicial organization, with pro- 
vision for proper administrative control in the courts 
themselves of the judicial machinery, with the setting 
up of judicial councils and conferences and with the 
vesting in the courts of the rule making power for the 
regulation of procedure; (2) that trial by jury should 
be improved by the selection of better jurors through 
jury commissioners appointed by the courts, by restor- 
ing the common law power to the judge to aid and 
assist the jury, and by eliminating the general verdict 
in complicated cases; (3) that trial practice should be 
simplified after the pattern of the federal rules and that, 
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76 
where possible, those rules should be adopted as the 
practice of the state, and that the rules of evidence 
should be simplified and the admissibility of evidence 
left largely in the discretion of the trial judge; (4) that 
the practice of administrative agencies and tribunals, 
with the method of reviewing their decisions, should 
be simplified with a view of preserving in their proc- 
esses the principles of fair play and equal ju 
are the heart of our free institutions; and (5) that the 
technicalities and burdens of appellate practice should 
be abolished with provision for review on the record 
made in the court below. Some of these objectives 
have been attained in most of the The objective 
of the committee of the American 
to see that all of them, or as 
obtained in all of the states 

I conclude with two thoughts. The first is that, if 
the lawyer wishes to preserve his place in the business 
life of the country, he must improve the administration 
of justice in which he plays so important a part and 
bring it into harmony with that life. If he imagines 
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as possible, are 


that the present functioning of the courts is satisfac 
tory to the people, he is simply deluding himself. 
Workmen’s compensation commissions were estab- 


lished very largely because the courts were not han- 
dling efficiently the claims ng out of industrial 
accidents and it was felt that they would not admin- 
ister the compensation acts as adminis- 
trative bodies. Business corporations are willing, as 
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suffer almost any sort ol t 


all of us know, to injustice 
rather than face the expense, the delay and the uncer 
tainties of litigation. Arbitration agreements are in 
serted in contracts with 
every such agreement is an implied affirmation of the 


ever-increasing frequency ; and 


} ] f at le ‘ ‘ far ¢ asinine 
beliel that lay agencies tor attaining 


g jus 
efficient than the courts. Let me remind 
administration of justice is the business 
as well as of the courts, and that if he 
o see his business slip away from him, 






im to go about it in an efficient and 

but tl higher ground upon wh 
base my appeal. If democracy is to live 
must be made efficient; for the survival of the fit is as 
much a law of political economy as it is of the life of 
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ie jungle. If we would preserve free g I 
\merica, we must make free government, good govern 
ment. Nowhere does government touch the life of the 
people more intimately than in the administration of 
Justice; and nowhere is it more important that the 
governing process be shot through with efficiency and 


We 


Notice By the Bead of Elections 


The following states will elect a State Delegate for 
a three-year term in 1941: Alabama; California; Flor- 
ida; Hawaii; Kansas; Kentucky; Massachusetts; Mis- 
souri; New Mexico; North Carolina; North Dakota; 
Pennsylvania; Tennessee; Vermont; Virginia; Wis- 
consin ; Territorial Group (Alaska, Canal Zone, Philip- 
pine Islands). 

The following state will elect a State Delegate to fill 
a vacancy for the term to expire at the adjournment of 
the 1942 Annual Meeting: Illinois. 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1941 Annual Meeting: Massachusetts ; 
New Mexico; North Dakota; Vermont ; 
Territorial Group. 

Any additional vacancies which may occur prior to 
February 15, 1941, will also be filled at the general 
election. 

Nominating petitions for all State Delegates to be 
elected in 1941 must be filed with the Board of Elec- 
tions not later than May 1, 1941. Forms for nominat- 
ing petitions for the three-year term, and separate forms 
for nominating petitions to fill vacancies, may be se- 
cured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before che close of business at 5:00 P. M. on May 
1, 1941. 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election. 
State Delegates elected for a three-year term take of- 
fice at the adjournment of the 1941 Annual Meeting of 
the Association, which will be held the week of Sep- 
tember 29th. 

Attention is called to Section 5, Article V, of the 
Constitution, which provides: 


Tennessee ; 


with common sense lawyers must hi evel 
way that we can to meet the force of totalitarian states 
and to refute the slavish philosophy on whl tney are 
founded; but nothing else that we can possibly do or 
say is sO important as the way in whi é ste 
justice. The courts are the one instit 
racy which has been intfusted in a pec 
keeping. 

Not less than one hundred and fifty days before the 
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rial group) 


opening of the annual meeting in each year, 
five or more members of the Association 

ing and accredited to a State (or the ter: 

from which a State Delegate is to be elected in that 

year, may file with the Board of Elections, constituted 
as hereinafter provided, a signed petition (which may 
be in parts), nominating a candidate for the office of 

State Delegate for and from such State (or the 

torial group). 

Unless the person signing the petition 
member of the American Bar Association in 
standing, his signature will not be counted. 
who is in default in the payment of dues for 
is not a member in good standing. 

Each nominating petition must be accompanied by 
a typewritten list of the names and addresses of the 
signers as they appear upon the petition. While there 
is no restriction on the maximum number of e 
which may be signed to a nominating petition 
interest of conserving space in the Journal the Board 
of Elections suggests that not more than fifty 
secured. 


terri- 


is actually a 
in good 
A member 
six months 





Nominating petitions will be published in the next 
succeeding issue of the American Bar Association Jour 


nal which goes to press after the receipt of the petition 
Additional signatures received after a petition has been 
published will not be printed in the Journal. In view 
of the fact that the time for filing petitions expires on 
May 1, which normally would be the date on which 
the May issue of the Journal would be mailed, it is 
recommended that as far as possible nominating peti- 
tions be mailed in time to be received at the headquar- 
ters’ office on or before April 15, 1941. 

Ballots will be mailed to the members in good stand- 
ing accredited to the States, in which elections are to 
be held, within thirty days after the time for filing 
nominating petitions expires. 


Epwarp T. FAIRCHILD, 
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COMPARATIVE LAW IN LATIN-AMERICA 





By BARTHOLOMEW LANDHEER 
Foreign Law Section, Law Library of Congress 


VEN an optimist could not be very hopeful about 
the prospects of comparative law under the present 
world conditions. Comparative law has always the 

academic value of making us acquainted with other sys- 
tems of law as a means of arriving at a better under- 
standing of our own legal institutions. Beyond this goal, 
however, comparative law in recent years has assumed 
the task of striving for unification of law by analyzing 
the ultimate legal principles of legal systems and stress- 
ing their similarity. Whether this tendency has been 
undermined or, on the contrary, strengthened by the 
world upheaval remains to be seen. The totalitarian 
philosophies deny the fundamental principle of our legal 
thinking, namely, that law is derived from the consensus 
of equal individuals or sovereign states. They interpret 
law as the product of individual volition, imposed upon 
the wills of other individuals without even the formal 
requirement [at least] of a fictitious consent. 

This gap might seem difficult to overcome but we 
must not forget that there may be an “ideological sur- 
plus” in both trends of thought. The traditional view 
contains a certain element of idealism which it has tried 
to adjust to reality by piacing the necessary consensus 
safe'v in a distant or imagined past while the totalitarian 
theo,y cannot deny that law, as an expression of the 
will of the state, must meet certain formal and material 
requirements if it is to fulfill its social function in a 
proper way. 

Only a sociological interpretation of legal phenomena 
can find the common denominator for these contrary 
trends and currents. Thus, if the prospects for com- 
parative law are none too cheerful from a positivist point 
of view, they may look considerably better if they ex- 
press the philosophical or sociological instead of the 
practical aim of comparative law. The task of interpret- 
ing legal systems as social phenomena has become more 
important than ever before, and it falls to comparative 
law to pursue these aims in the field of foreign law and 
to lay the groundwork for a constructive legal philos- 
ophy, as well as for a unification of statutes inasfar as 
the latter goal is still practically possible. In this last 
respect the Americas are in the happy position of a cer- 
tain permanency of their legal institutions which is an 
essential condition for any fertile work in this field. 

The cultural task of interpreting the upheavals in our 
legal thinking “sub specie aeternitatis” undoubtedly falls 
to those parts of the world where distance gives a none 
too certain promise of objectivity and safety. It is a 
matter for thought among our legal profession, however, 
that more activity in this field can be recorded in Latin 
than in North America. While comparative law has 
been given a polite reception in many countries, it is 
especially in South America that it has found active co- 
operation. Alberto M. Justo the well-known Argentine 
jurist outlines Latin-American activities in this field in 
his recent pamphlet “Perspectivas de un Programa de 
Derecho Comparado”, El Ateneo, Buenos Aires, 1940. 
Dr. Justo points out that the initiative of Edouard Lam- 
bert has found a most enthusiastic reception in South 
America. His famous Institute of Comparative Law in 


Lyon was given support by a section in Montevideo un- 
der Armand Ugon y Couture, a Chilean section in San- 
tiago under Dean Alessandri Rodriguez while in Para- 


guay, Professor Luis de Gasperi has made efforts in the 
same direction. The Pan American Union has prom- 
ised its support to these endeavors. 

The institutes of “Derecho Comparado Hispano- 
Portuguis-Americano” in Madrid and of “Derecho y 
Legislacion Comparado” in Mexico even preceded Lam- 
bert’s institution. 

In 1939 these efforts were followed by the creation of 
a “Instituto de Derecho Comparado” in the law faculty 
of the University of Cordoba in the Argentine Republic. 
In an article in “La Ley” of September 2, 1939, Dr. 
Alberto M. Justo pointed out that an institute of com- 
parative law in the Argentine can do productive work 
in the field of private law through the far-reaching con- 
nections between the Latin-American legal systems, and 
in the field of constitutional law by tracing the influence 
of the United States. 

The main objectives of the new Institute are: to pro- 
mote relations with other comparative law institutes ; to 
collect material concerning the preparation, discussion 
and sanction of national and foreign laws and codes ; to 
promote the knowledge of the legislation and jurispru- 
dence of the various countries ; to translate foreign laws ; 
to create a comparative law library; to organize peri- 
odical public meetings ; to publish suitable material in a 
section of the “Boletin de la Facultad.” 

Judge Justo points out in his pamphlet “Perspectivas 
de un Programa de derecho comparado,” that the 
mere enumeration of foreign laws does not mean com- 
parative law. He quotes Edouard Lambert’s opinion 
that law has a sociological basis of a specifically human 
content. 

This sociological jurisprudence realizes the necessity 
of adapting law to changing economic and social condi- 
tions. It is the function of modern comparative law to 
brace the realization of these objectives, through the cre- 
ative legal organs as the old-fashioned type of mechan- 
ical jurisprudence completely ignored its function as a 
progressive social science.? 

There is undoubtedly a great future for comparative 
law if it is understood in this modern way which opens 
larger perspective than the legalistic comparison of stat- 
utes and cases—a collaboration in this respect between 
the United States and Latin-America might yield re- 
sults, in spite of the differences between common and 
civil law. The Comparative and Foreign Law Section 
of the Bar Association may find a fertile field of collabo- 
ration in Latin-America. 

In Latin-America the idealism, which is necessary 
for a reconstruction of one shattered civilization, seem 
to have survived. “Although we do not wish to create 
a unilateral conception of law, it is indispensable in this 
period of international confusion, to strive for a mutual 
interpenetration of the legal systems of the Americas 
in order to direct the legislative reconstruction toward a 
judicial order without borderlines. Only in this way it 
will be possible to replace the old legal mechanics by a 
progressive social science and to create a juridical inter- 
American conscience.” (Dr. Justo in the preface to his 
pamphlet. ) 

1Ouotec by Justo from Tabbah, D.: “Entre les deux 
pdles—historique et sociologique—de la philosophie con- 
temporaine du droit”, en “recueil Lambert”, vol. 1, p. 25 
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THE DECREASING IMPORTANCE OF STATE LINES 


By WALTE 
' /1¢ ( 

N THE actual operation of a written constitution, 

judicially construed, certain essential elements pre 

sent themselves; (1) the text of the rule established 
by the words of the constitution; (2) the changing 
facts to which such rule applies; and (3) the judicial 
construction of the rule, which affected both by the 
changing facts, and by the changing attitude of the court 
itself. Though the text remains the same and even 
though its judicial construction should remain un 
changed, the rule chauges by virtue of its application 
to new facts; and these new facts promote changes in 
the judicial attitude as well. Law is a body of rules 
for the government of human '‘ife, and must adjust 
itself to the changing needs of that life. This statement 
applies most strongly to our written constitution, 
within the terms of which adjustments must be made 
by legislation to new human needs. 

The most important tendencies in the adjustment of 
government to modern social, industrial and economic 
needs are; (1) greater governmental regulation of in 
dustry and of individual action; (2) as an incident t 
such regulation, a wider delegation of power to admin 
istrative agencies in framing and applying such regula 
tions, and (3) the increase of administrative adju- 
dication in the application and enforcement of such 
regulations. Two basic questions arise with respect to 
this development of governmental regulation throug! 
administrative agencies; first, the respective regulative 
powers of the two governments—nation and state 
exercising authority over the same territory; and sec- 
ond, the relations between the two governments in the 
exercise of their respective powers 


i 


Constitutional Limitations 


The constitutional limitations upon the powers of 
both state and nation are two-fold. The national gov- 
ernment may exercise only the powers granted to it, 
and must exercise them within the limitations imposed 
upon it in respect to private rights. The state may 
exercise only its reserved powers, together with such 
concurrent powers as are permitted by the constitution 
and by federal inaction in the fields of concurrent 
power; and the exercise of state powers is subject to 
both state and federal constitutional limitations in re 
spect to private rights. 

Our constitutional law is still based in part on the 
theory that the national government is a government of 
restricted powers, and that a strict construction applies 
against federal powers as contrasted with a liberal con 
struction of state powers. But the theory does not 
agree with the facts. State constitutional restrictions 
upon state powers are not liberally construed, and the 
powers granted to the national government are not 
strictly construed. In some respects the national con- 
stitution imposes more severe restrictions upon the 
states that upon the national government. “The Fifth 
Amendment, unlike the Fourteenth, has no equal pro- 
tection clause” and “there is no requirement of uniform- 





1. Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381 
(1940), quoting Currin v. Wallace, 306 S. 1 (1939). 


rk F, Dopp 
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ity in connection with the commerce power.”' More 
over, where the national constitution imposes restrictions 
upon the state and national government in identical 
terms, the restriction upon national power will | 

the more liberally construed, so as not to defeat a co 
equal power conferred upon the national government 


This is expressed in the statement that “the constituti 

does not conflict with itself by conferring, on the one 
hand, a taxing power, and taking the same power away, 
on the other, by the limitations of the due process 


clause.’”* 

The judicial construction of “due process of law” and 
of other limitations upon governmental pows 
general approval, protected political and social rights,” 
and the right to a fair hearing or fair trial in judicial 
and administrative proceedings ;* and with respect 
governmental power of regulation—both state and 
tional—such limitations have in recent years been | 


erally construed as to mortgage moratoria; fari 
mortgages ;* control of the price of milk? and of coal ;* 
control of bargaining relations between employer and 
employee ;? minimum wage;'® unemployment compen 
sation; control of marketing quotas of agricultural 





products ;!* and other matters.’ 


, 


State or Nation, Which Is to Act? 


The regulatory powers of both state and nation have 
been broadly sustained by the courts; and substantially 
the only restriction upon the scope of state regulator) 
power is that which .may be imposed by the exercise 
of a superior regulatory power of the national gover 
ment. While sustaining this broad regulatory pows 
the courts have at the same time sustained the broa 
ority and the use of administrative 


delegation of auth 


adjudication, which are necessary to the exercise of 

2. Brushaber v. Union Pacific R. Co., 240 U.S 24 (1916 
See also Norman v. Baltimore & Ohio R. ( 94 U. S. 240 
(1935). This subject is more fully dealt wit esent 
author, in /mplied Powers and Implied Limitat 
tutional Law, 29 Yale Law Journal, 137 (1919 

3. Schneider v. Irvington, 308 U. S. 147; Thornhill v. Ala 
bama, 310 U. S. 88; and Cantwell v. Connecticut, 310 U. 5S 
296, present a good record of the 1939 term of the nited States 
Supreme Court with respect to freedom of spec and of t 
press; but, with respect to religious freedom, this record is 
somewhat marred by the political expediency reflected 
Minersville School District vy. Gobitis. 310 U. S. 586 

4. Morgan v. United States, 304 U. S. 1 (1938 Cons 
dated Edison Co. v. National Labor Relations Board 05 | > 
197 (1938). 

5. Home Building & Loan Association v. Blaisdell, 290 U. S 


998 (1934). 

6. Wright v. Vinton Branch of Mountain 
U. S. 440 (1937). 

7. Nebbia v. New York, 291 U. S. 502 (1938 nite 


States v. Rock Royal Co-operative, 307 U. S. 533 (1939 


8. Sunshine Anthracite Coal Co. v dkins, 310 S. 38 
(1940). 
9. National Labor Relations Board v. Jones & Laug 


Steel Corporation, 301 U. S. 1 (1937). 


10. West Coast Hotel Co. v. Parrish, 300 S » (1937 
11. Steward Machine Co. v. Davis, 301 U. S. 548 (1937 
For old age pensions see Helvering v. Davis U. S. 619 

(1937). 


12. Mulford v. Smith, 307 U. S. 38 (1939 
13. Osborn vy. Ozlin, 310 U. S. 53 (1940 
plete regulatory power over insurance. 
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But the question arises: 
re these powers to be exercised ? 
m it is necessary to have (1) 
iting of the respective powers 
operating 
2) some arbiter to determine 


national and state 
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will—they take what is left after the determina- 
tion of the scope of national power. In determining 
what are these residuary powers belonging to the 
states, we must discover the scope of the powers 
delegated to the national government. The powers 
so delegated are broad in terms. There is, for 
example, no limit to the treaty-making power. No 
specific definition or limitation can be laid down 
with respect to the powers of Congress “to lay 
and collect taxes to pay the debts and provide 
for the common defense and general welfare of the 
United States;’ to borrow money; to regulate 
commerce with foreign nations and among the 
several states; to coin money, regulate the value 
thereof; and to establish post offices and post roads. 
The war powers of the national government are 
incapable of specific definition. All of these broad 
powers are supplemented by a general power of 
Congress to “make all laws which shall be neces- 
sary and proper for carrying into execution” the 
powers vested in any department of the national govern 
ment. The general power to enact “necessary and 
proper” Jaws is incapable of delimitation by judicial 
construction or otherwise, and has in itself been the 
Lasis fer substantially complete federal control of bank- 
ing, though no such power is in terms delegated to the 
national government. Except as new issues present 
themselves, and except as such issues are decided, there 
is no means of determining the scope of national power 
his means also that there is no means of determining 
the scope of the reserved powers of the states. 


Historical Background 


When our government was first organized under the 
constitution of 1787, and for many years thereafter, 
there was little exercise of many of the powers granted 
by the constitution, and little need for the exercise of 
such powers. But conditions today essentially differ 
from those of 1787. There were then thirteen states, 
with less than four million inhabitants, most of whom 
lived along the Atlantic seaboard, or along tidal waters 
of the Atlantic. We now have forty-eight states, ex- 
tending from the Atlantic to the Pacific, and half of 
these states have been cre 
ated by the national govern 
ment out of territory not 
originally belonging either 
to the states or to the na 
tion. The population has 
increased to more than one 
hundred and thirty million 

More important than in 
creases in territory and 
population are the changes 
produced by new methods 
of transportation and of 
communication. The battle 
of Lexington occurred on 
April 19, 1775, and by the 
best methods of communi 
cation thén available, the 
news reached South Caro 
lina on May 3. In 1787 
commercial relations were 
conducted primarily through 
the use of sailing vessels, 
though there was some 
transportation by land 
over incredibly bad roads. 
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Through the telegraph, the telephone and the radio, 
and through the steamboat, the railroad, the motor 
vehicle and the airplane, di 
and many probems which were local to a state or to a 
municipal corporation within the state have become 
national in character. 

The power to regulate interstate and foreign com- 
merce was in 1787 essential primarily as a means of 
preventing discrimination by one state against another, 
rather than as a means of control of commercial trans 
actions. Before the declaration of independence the 
colonies were neither independent of the british crown 
nor of each other; the colonists as fellow subjects of 
one common sovereign had common rights extending 
throughout the colonies. But conditions in this respect 
were much less satisfactory under the loose alliance of 
independent states bound together in theory rather than 
in fact by the Articles of Confederation. 

In 1787 the power granted to Congress to regulate 
interstate and foreign commerce was no more impor- 
tant, and was indeed less important, than the consti 
tutional prohibitions of state actions interfering with the 
freedom of such commerce.'® Through new means of 
transportation and of communication the problem has 
changed. Transactions in interstate commerce have 
multiplied by the thousands, and the power to regulate 
such transactions has proportionately increased with 
the multiplication of transactions subject to regulation. 
There has in this and other fields come, not merely an 
increased power in the national government under thx 
constitution, but an increase in the activities coming 
within that power, and the necessity for an increased 
exercise of power that had previously existed. Such an 
increased exercise of the national power, which really 
began with the Interstate Commerce Act of 1887, has, 
however, reduced the scope of state activity, for, wher: 
a matter is within the constitutional power of the na 
tion, the exercise of federal power replaces, or may re 
place, that of the states. The power exercised by the 
states has been of two types: (1) power exercised in 
fields where the national government has full power to 
act, and where the states act merely by sufferance of 
the national government, so long as that government 
did not see fit to exercise its full p (2) powers 
which the state may exercise as its reserved powers, 
without interference by the national government. But 
where shall we draw the | \ viously indicated, 


iner As pr 
1s 


stances have been abolished, 





i 
there are no reserved powers of the states that may in 
terfere with the authorized exercise of national power 
Government under the Articles of Confederation 
failed because there was no means of compelling the 
states to pay their proportionate share of the ex 
penses. An independent taxing power was _ neces- 
sary if a national government was to endure, but the 
framers of the constitution could never have dreamed 
of the use of that power in our present day—for the 
taxing power now stands alongside of the commerce 
power as one of the chief sources of federal power. 





Decrease of State Importance 

In our governmental system the states have steadily 
decreased in importance. This decrease has been occa- 
sioned by (1) an increase in the number of states, half 
of which have been created out of territory acquired 
by the national government independently of that pre- 
viously belonging to the states; (2) the lack of effi- 
ciency in state governments, supplemented by the fact 


16. The Federalist (Nos. VII and XI devoted primary 
attention to the need for “an unrestrained intercourse between 
the states.” 





that state boundaries have no logical relation to man 
of our present-day problems; (3) the increased exe 
cise by the national government of powers which un 
loubtedly belong to it, such exercise restricting tl 
scope of powers previously exercised by the states 
4) an increasingly broad judicial construction of thi 
powers belonging to the national government. Excey 
for the establishment of a flexible and substantially un 
restricted source of national revenue through the in 
come tax (Sixteenth) Amendment, little of the expan 


sion of federal power has come through change in the 


language of the constitution. 

If we had authority to plan a new geography for the 
United States, we would probably reduce the number 
of states and make material readjustments of present 
boundaries. We cannot do this, but must seek to de 
termine what position in our governmental structut 
should be occupied by the states as they are 
constituted. 

The Commerce Power 


So far as tl 


le power to regulate commerce is con 
cerned, the United States Supreme Court has made 
clear its position. Federal regulation has consistently 
grown, with relatively slight and temporary obstruction 
by decisions of the Court. These restrictive decisions 
have been given undue consideration in the discussion 
of this movement. Once a federal power is denied 
there soon begins a whittling process by which the re 
straint is removed through one device or another ; and 
the final result is the establishment of a federal author 
ity more extensive than that originally deni 
The Employers’ Liability Cases‘ have been forgot 


ten, and the second Employers’ Liability Act has long 
been in force. Hammer v. Dagenhart ave birtl 
the proposed Child Labor Amendment, and was r 
spectfully distinguished in Kentucky Whip & Collar 
Co. v. lllinois Central R. R. Co.; it awaits a more 
complete distinction or a reversal when the Court comes 
to consider the validity of the Fair Labor Standards 
Act of 1938; and the sustaining of the Fair Labor 
Standards Act will make unnecessary a child labor 
amendment to the constitution. The National Indus 
trial Recovery Act was held invalid in Schechter Poul 
try Corporation United States,*° in part on the 


ground that it sought to regulate hours and wages of 
intrastate employees; and the Bituminous Coal Con 
servation Act of 1935 was held invalid in Carter v 
Carter Coal Co.,** in part on the ground that Congress 


] + ‘ " - ‘ ] + 
had no power to regulate hours, wages and other con 


ditions of labor in the mining of coal to be 





transported outside the state; but these cases im 
marily disposed of in National Labor Relations Board 
v. Jones & Laughlin Steel Corporation,?* and in Santa 
Cruz Fruit Packing Co. v. National Labor Relation 
Board.** And the Bituminous Coal Act of 1937, witl 
the labor provisions removed, has been sustained in the 
recent case of Sunshine Anthracite C 
Adkins.** All that remains of Carter v. Carter C 

Co. is the possibility that collective bargaining of coa 
miners and their wages and hours will be regulated 





17. 207 U. S. 463 (1908). 
18. 247 U. S. 251 (1918). The Child Labor Tax case 


(Bailey v. Drexel Furniture Co.), 259 U. S. 20 (1922) is of 
little force since Steward Machine Co. v. Davis, 301 U. S 
548 (1937). 
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inder the National Labor Relations Act and the Fed- 
ral Fair Labor Standards Act rather than under the 
me act as that regulating the price of coal. 
In Railroad Retirement Board v. Alton Railroad 
25 an act for a compulsory retirement and pension 
stem for railroad employees was held invalid, in part 
the ground that fostering of a contented mind 
, the part of an employee by legislation of this type” 
as not “in any just sense a regulation of interstate 
mmerce ;” but similar principles are involved in the 
Railroad Retirement Act of 1937, which is an agreed 
ict, the validity of which is not likely to be contested. 
And in United States v. Lowden** distinctions are made 
which render substantially meaningless what was said 
n Railroad Retirement Board v. Alton Railroad Co., 
he Court saying in e Lowden case that, “notwith- 
standing what was said” in the Alton case, it should 
rely upon the Congressional judgment “that just and 
reasonable treatment of railroad employees is not only 
an essential aid to the maintenance of a service unin- 
terrupted by labor disputes, but that it promotes efh- 
iency, which suffers through loss of employee morale 
when the demands of justice are ignored.” 


Prior decisions adverse to the power to regulate in- 
terstate commerce have ceascd to be of weight ; and the 
power to regulate interstate commerce carries with it 
a broad power “over activities which, separately con- 


sidered, are intrastate” but which bear “a close and 
substantial relation to interstate commerce” (Mr. Chief 
Justice Hughes in the Santa Cruz case). <A broad 


federal control exists with respect to railroad safety ap- 
pliances for all trains, because the security of interstate 
commerce requires equal safeguards for all traffic, both 
interstate and intrastate.** Intrastate rates of railroads 
are subject to federal control because the financial con 
dition of a railroad depends upon the combined receipts 
from intrastate and interstate commerce.** “Wherever 
the interstate and intrastate transactions of carriers are 
so related that the government of the one involves the 
control of the other, it is Congress, and not the states, 
that is entitled to prescribe the final and dominant rule, 
for otherwise Congress would be denied the exercise 
of its constitutional authority, and the state, and not 
the nation, would be supreme within the national field.” 
Stockyards and boards of trade are subject to federal 
regulation because they are agencies employed for the 
processes of interstate commerce.*® And there is little 
doubt as to the validity of federal regulation of secur 
ties and security exchanges. 

Federal power to regulate sales on the tobacco mar- 
ket has recently been sustained on the ground that a 
portion of the tol goes beyond state boundaries,®” 
and the Court has also sustained an act providing mar- 
keting quotas for tobacco, and imposing a penalty of 
fifty-per-cent of the market price on any tobacco mar- 
keted in excess he quota, saying that the regulation 
is one of commerce and not of production.*! With 
respect to tobacco marketing quotas, there appears to 
be no answer in fact to the statement, in dissent, that: 








25. 295 U. S. 3 1935). 

26. 308 U. S. 225 (1940). 

27. Southern Railway Co. v. United States, 222 U. S. 20 
(1911). 

28. Houston, E. & W. T. Ry. Co. (Shreveport Case), 234 
U. S. 342, 351 (1914 R. R. Commission of Wisconsin v. 


Chicago, Burlington & Quincy R. R. Co., 257 U. S. 563 (1922). 
29. Stafford Wallace, 258 U. S 495 (1922); Board of 


Trade v. Olsen, 262 U. S. 1 (1923). 
30. Currin v. Wallace, 306 U. S. 1 (1939). 
31. Mulford v. Smith, 307 U. S. 38 (1939). 
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“It is wholly fallacious to say that the penalty is not 
imposed on production. The farmer raises the tobacco 
only for sale. Punishment for selling is the exact equiv- 
alent of punishment for raising the tobacco.” 

Reference has already been made to the Jones & 
Laughlin and Santa Cruz cases, in which the Court 
has sustained and applied the National Labor Relations 
Act, which is in terms applicable to labor disputes 
“affecting commerce, or burdening or obstructing com- 
merce or the free flow of commerce, or having led to 
or tending to lead to a labor dispute burdening or ob 
structing commerce or the free flow of commerce.” 
The court has made it clear that the federal regulatory 
power applies, irrespective of the smallness of volume 
of interstate commerce or of the slightness of interfer 
ence with such commerce.** And a local electric light 
company lighting a local railroad station is within the 
federal regulatory power.** The recent Fair Labor 
Standards Act of 1938, which is almost certain to be 
sustained, regulates child labor and hours and wages 
of labor “in industries engaged in commerce or in the 
production of goods for commerce.” 

The relationship between the farmer’s tobacco acreage 
and interstate marketing has already been recog- 
nized. That of the village storekeeper .is no more re 
mote. And the United States Supreme Court will prob 
ably be called upon during the next year to determine 
the federal power to regulate a real property owner be 
cause some of his tenants work in a factory the prod 
ucts of which go in part into interstate commerce. 
Through distinctions and reversals which will find sup 
port in recent decisions of the United States Supreme 
Court, the whole field of insurance may be brought 
under federal control through the commerce and postal 
powers. In view of recent decisions of the Court, Paul 
v. Virginia®* and New York Life Insurance Co. v. Deer 
Lodge County* are no longer of weight; and attention 
may be called to the fact that the present Chief Justice 
of the United States Supreme Court dissented in the 
Deer Lodge County case. 

The production of an article in one siate which is or 
may be sold in another state of necessity affects the 
market in each of the states, and may be said to have 
“a close and substantial relation to interstate com- 
merce.” And it may equally be said that each time 
an article is produced and sold within the limits of a 
state, such production and sale to some extent affect 
interstate commerce, for to that extent the market is 
reduced for the sale of a similar article produced in 
another state. But production for sale in the state of 
production alone is relatively unimportant, and, even 
though it be left untouched, the United States Supreme 
Court has completely abandoned the distinction between 
production and commerce, which had long been the 
basis for distinguishing state from federal power—a 
distinction last announced in the Carter Coal Company 
case, and to which lip-service is paid in Mulford v 
Smith—and has taken a position which establishes com- 
plete federal control over labor and industry. State 
power is, of course, correspondingly restricted. 

It is quite clear that the development of the commerce 
clause more than accords with the eloquent words of 





32. Valvoline Oil Co. v. United States, 308 U. S. 141 
(1939) ; National Labor Relations Board vy. Bradford Dyeing 
Association, 310 U. S. 318 (1940). 

33. Consolidated Edison Co. v. National Labor Relations 
Board, 305 U. S. 197 (1939). 
34. 8 Wall. 168 (1869). 
35. 231 U. S. 495 (1913). 
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Chief Justice Waite in Pensacola Telegraph Co. v. 
Western Union Telegraph Co. :** 

“The powers thus granted are not confined to the in 

strumentalities of commerce, I al service known 


or in use when the Constitutior lopted, but they 


oo 


keep pace with the progress of the country, and adapt 
themselves to the new developments of time and circu 

stances. They extend from the horse with its rider to 
the stagecoach, from the sailing vessel to the steamboat, 
from the coach and the steamboat to the railroad, and 
from the railroad to the telegraph, as these new agen 


cies are successively brought into use to meet the de 





mands of increasing { 11 ealth. They were 

intended for the government of tl business to which 

they relate, at all times, and under circumstances 
Taxing and Spending Powers 

The federal taxing and spending powers are equally 


as broad as the commerce power has grown to be. The 
federal taxing power is substantially unlimited, and a 
federal tax may be sustained if it brings in some reve 
nue, even though its primary purpose and effect may 
be beyond the federal power. Such a view has been 
taken with respect to the federal Anti-Narcotic Act, 
and more recently with respect to the National Fire- 
arms Act of 1934.47 And Mr. Justice Sutherland said 
in Magnano Company v. Hamilton 
“From the beginning of our governments, the courts 
have sustained taxes although imposed with the collateral 
intent of effecting ulterior ends, which, considered apart, 
were beyond the constitutional powe1 the lawmakers 
to realize by legislation directly addressed to their ac- 
complishment.” 

It is true that in the Child Labor Tax Case*” the 
Court said that a penalty imposed under the name of 
a tax for regulatory purposes could not be sustained, 
but the weight of this opinion is somewhat reduced by 
the rule announced by Mr. Justice Stone in the Sonzin- 
sky case that “Inquiry into the hidden motives which 
may move Congress to exercise a power constitution- 
ally conferred upon it is beyond the competency of 
courts.” 

The possibilities of the federal taxing power are just 
beginning to be fully realized, although the use of this 
power for other than revenue purposes dates from 
Veasie Bank v. Fenno. Under the view taken in 
Florida v. Mellon,* federal tax legislation, by allowing 
credit for certain state taxes, or for certain conduct 
by an individual within the state, may force the state 
to conform to the policies of the national government 
or may control the actions of the individual within the 
state. By the statute there involved thirty-six states 
were persuaded to make changes in their laws. The 
plan of a federal tax, with a draw 
compliance with federal regulations has been used in 
the Bituminous Coal Acts of 1935 and 1937, and in the 
Social Security Act of 1935. The Bituminous Coal 
Conservation Act of 1935 was held invalid on other 
grounds but the Court said that an excise tax of 15 


per cent 


yack allowance for 





per cent with a draw- 


was a penalty to coerce compliance v the regulatory 


provisions of the Act. The Bituminous Coal Act of 
1937, which has been sustained, imposes a tax of 19 

36. 96 U. S. 1 (1878). 

7. Nigro v. United States, 276 U. S 2 (1928) ; Sonzinsky 
\ Unite | States, 300 ( S A506 37 

“ 92 | S. 40 { 





per cent on coal mined by those not complying w 
tederal regulations, and exempts those complying wit 
such regulations from the whole of this tax 

by the Social mecurily Act of 1935 the national go 
ernment assumes practically complete control of soci 
services within the states, although power to do so 
in no way conferred by the constitution. For unen 
ployment compensation a tax upon the employer 
levied, but if a state unemployment compensation lay 
has been approved by the Social Security Board th 
employer may credit against the federal tax the amou 
of contributions paid by him into an unemploymen 


fund under the state law, the total credit not to exceed 


90 per cent of the tax against which it is credited. 
have such a law the whole tax goes 
into the federal treasury. 
this federal law, one state alone (Wisconsin) had a 


unemployment compensation law ; within less than three 


a state does not 


years thereafter, 48 states had unemployment compe! 
sation laws, produced not by coercion but by the pe 


suasive effect of the federal tax. This legislation ha 
been sustained in Stewart Machine ( v. D 
here is no reason why federal power cannot be use 


in the same manner to take over control of workmen’s 
compensation for industrial accidents and diseases 
Closely related to the taxing power is the spending 
power of Congress; and in Massachusetts v. Mellon 
the court has held that neither a state nor an individual 
has a sufficient interest to contest the validity of ex 
penditures by the United States. Some restriction o1 
the spending power was imposed by the decision of 
United States v. Butler,“* in which the Agricultural 
Adjustment Act was held invalid, but the most essen 
tial element of this case is the statement by Mr. ] 
Roberts in the opinion of the Court that “the power 
of Congress to authorize expenditures of public moneys 
for public purposes is not limited by the direct grants 
of legislative power found in the constitution.” And 
what was first sought to be accomplished under the 


ustice 


taxing power is now more fully accomplished by con 
trol of marketing quotas under the commerce power.” 
Che scope Ol the spending power of Congress is 
neither restricted nor enlarged by t 
Tennessee Valley Authority case (Ashwander v. Ten- 
NESSCE Valli y Authori J ) for that case directly 
cerned only the Wilson dam, and involved both the 
commerce and war powers; and a wide spending power 
on federal projects will almost certainly be sustained if 
it can be and is challenged. And since the Butler case, 
it has been clearly established that the plan of old age 
benefits provided by the Social Security Act is within 
for which federal taxes may be 


he opinion in the 
con 


)¢ 


the “general welfare” 
imposed.4* Moreover, it has been clearly determined 
that the court will not control federal loans made to 


municipal corporations of the states.*® 


Nation and State in Other Fields 


1 the federal taxing and 
spending powers have been the chief elements in sub 
ordinating the states to the national government. But 


other powers play a part, and although a municipa 


The commerce power an 


42. 301 U. S. 548 (1937) 

13. 262 U. S. 447 (1923). See also Alabama Power ( 
Ickes, 302 U. S. 464, (1938); and Tennessee Electric Power 
Co. v. Tennessee Valley Authority (1939) 30¢ S. 118 


44. 297 U. S. 1 (1936) 

45. Mulford Smith, 307 U. S. 38 (1939 

46. 297 U. S. 288 (1936). 

47. Helvering v. Davis, 301 U. S. 619 

48. Alabama Power Co. v. Ickes, 302 U. S. 464 (1938) 


Before the introduction of 
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ikruptcy law was held invalid as an encroachment 
state power,*® the necessity of resorting to the fed- 
il bankruptcy power in aid of insolvent municipalities 
stified the judicial action in supporting a later 
tute. 

Decisions in other fields also show the tendency 
vard subordination state to national power. The 
ctrine of mutual exemption from taxation of the 


vencies and employees of the respective governments 


ids basis in the assumption that, with certain ex- 
ptions,®! the two governments were of equal standing ; 
the decisions which have in large part abandoned 


is doctrine clearly indicate that the national govern- 
ent, while taxing agencies and employees of the states, 


ill have continued power to exempt federal agencies 
nd employees from state taxation.5* Equality will 
1us depend upon the discretion of Congress. 

Some decisions favorable to state power may have a 
reaction in the opposite direction. Erie Railroad Co. v. 


lompkins,®® abandons long list of precedents and 
makes state law more important than before in trials 
at common law in federal courts; but, in spite of the 
language of the opinion, Congress has power to deter- 
mine what law is applicable in the federal courts, and 
the statute dealt with in Erie Railroad Co. v. Tompkins 
does not apply to equity cases.54 The probability is 
that the need for uniformity will lead to federal legis- 
lation reducing the weight of state law in cases at com- 
mon law tried by federal courts. 


Decisions of the United States Supreme Court favor- 
able to state power often lay the foundation for the 
exercise of expanding national power which replaces 
in whole or in part what might have been done by the 
states. Each decision extending state powers over do- 
mestic transactions equally extends congressional power 
over similar interstate transactions and over intrastate 
transactions which affect interstate commerce. The 
court has expressly said that: “The authority of the 


federal government over interstate commerce does not 
differ in extent or character from that retained by the 
states over intrastate commerce.” The cases of Neb- 


bia v. New York,*® and West Coast Hotel Co. v. Par- 
rish,57 removed the previously-existing “due process” 
restrictions upon state price-fixing and minimum wage 
legislation, and at the same time opened the door for 
the federal regulation of prices and for the federal Fair 
Labor Standards Act. The result is a wider theoretical 
power in the states, but a narrower field within which 
the power may be exercised. 

Recent decisions favorable to state barrier legislation 
will perhaps do more than anything else toward corre- 
spondingly reducing the sphere of state activities. 

In reinstating multiple taxation of intangibles, Curry 
vw. McCanless** appears favorable to state power, but 
may force the federal establishment of uniform stand- 
ards for state taxation of estates; and Florida v. Mellon 
provides the means through which the federal govern- 


49. Ashton vy. Cameron County Water Improvement Dis- 
trict, 298 U. S. 513 (1936) 

50. United States v. Bekins, 304 U. S. 27 (1938 

51. South Carolina v. United States, 199 U. S. 437 (1905). 

52. Graves New York, 306 U. S. 466 (1939); Pittman 


v. Home Owners’ Loan Corporation, 306 U. S. 21 (19°9) 

53. 304 U. S. 64 (1938). 

54. Russell v. Todd, 309 U. S. 280 (1940) 

55. United States v. Rock Royal Co-operative, 307 U. S. 
533 (1938) 

56. 291 U. S. 50 1934 

57. 300 U. S. 379 1937 ) 

58. 307 U. S. 357 (1939) 
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ment may enforce such standards. The recent opinion 
in McGoldrick v. Berwind-White Coal Mining Co.** 
may lay the foundation for such burdensome multiple 
state taxation on interstate transactions as to require 
federal intervention. State barriers with respect to the 
liquor traffic are recognized by the Twenty-first 
Amendment, but equally serious barriers with respect 
to the less objectionable business of writing insurance 
are imposed by the recent opinion in Osborn v. Oslin. 
The dissent of Chief Justice Hughes in the Berwind- 
White Coal Mining Co. case adheres to the position 
that the Court must maintain the immunity of inter- 
state commerce from discriminatory state burdens. In 
McCarroll v. Dixie Greyhound Lines,* the Court took 
this view with respect to a discriminatory Arkansas 
tax on gasoline used in interstate automobiles or trucks, 
but three dissenters (Black, Frankfurter and Douglas) 
expressed the desire to “leave the questions raised by 
the Arkansas tax for consideration of Congress in a 
nation-wide survey of the constantly increasing barriers 
to trade among the states.” Instead of permitting state 
power to be exercised within proper bounds, this would 
involve the occupancy of the whole field by the national 
government. As to motor carriers there are certain 
matters of national importance now gaoverned by the 
Federal Motor Carrier Act of 1935, but where a matter 
is properly within the competence of the state, nothing 
is to be gained by judicial refusal properly to control 
state action in order to compel the replacement of state 
by federal action. But the final result will be more 
complete federal action. State barriers toward which 
the Court now appears to take a favorable attitude are 
the restraints upon intercourse between the states which 
the Constitution sought to prevent, and they must be 
prevented either by judicial application of existing con- 
stitutional restraints or by affirmative federal action. 


States Have No Reserved Powers 


During periods of war the national government has 
necessarily dominated, and the states have fallen into 
the background. Upon the termination of war the 
states have usually reacquired to some extent the status 
which they previously had. But during war or peace 
they have steadily become less important in our gov- 
ernmental system, particularly since the termination of 
the Civil War. This development is not of recent 
origin. The broad construction of federal powers dates 
from McCulloch v. Maryland®™ and Gibbons v. Ogden.™ 
The possibilities of the federal taxing power were indi- 
cated by Veazie Bank v. ."enno.** Federal grants and 
subsidies began almost with the creation of our nation, 
and their history is interestingly told in Charles War- 
ren’s Congress as Santa Claus (1932). But progress 
toward national control has been greater during the past 
seven years than during our whole history prior to that 
time. This situation was brought about by the most 
serious depression that this country has ever faced. 
States and municipal governments were unable to meet 
the situation. As Mr. Justice Cardozo said in Steward 
Machine Co. v. Davis:™ 

“The fact developed quickly that the states were un 
able to give the requisite relief. The problem had be 

59. 309 U. S. 33 (1940) 

60. 310 U. S. 53 (1940). 

61. 309 U. S. 176 (1940) 

62. 4 Wheat. 316 (1819) 

63. 9 Wheat. 1 (1824). 

64. 8 Wall. 533 (1869). 

65. 801 U. S. 548 (1937). 
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come nat‘onal in area and dimensions. There was need 

for help from the nation if the people were not to starve. 

It is too late today for the argument to be heard with 

tolerance that in a crisis so extreme the use of the 

moneys of the nation to relieve the unemployed and 
their dependents is a use for any purpose narrower than 
the promotion of the general welfare.” 

Closely related to problems of relief were those with 
respect to industrial adjustment, social security and 
labor conditions. We thus had the foundation laid for 
liberal judicial expressions with respect to state mort 
gage moratorium laws and minimum wages and with 
respect to federal power in the fields of labor and social 
security. mg) such conditions the initial resistance 
shown in the Schechter and Carter cases was sure to 
be broken poll and, in abandoning the position in 
those cases, the Court of necessity adopts a view as to 
federal power which substantially gives the national 
government authority to occupy the whole field of re 
served state powers. There remains little power not 
delegated to the United States by the constitution as 
now construed, and therefore little power reserved to 
the states. The Court remains the arbiter to determine 
whether either government exceeds the limits of its 
powers, but its function as arbiter has primarily become 
that of keeping the states within the limits of their 
power. With respect to national powers we have sub- 
stantially reached the position taken by Mr. Justice 
Holmes when he wrote: 

“IT do not think the United States would come to an 
end if we lost our power to declare an act of Congress 
void. I do think the union would be imperiled if 
we could not make that declaration as to the laws of 
the several states.’ 

The Court has not lost its power to declare an act 
of Congress void, but has so construed the constitu 
tion that there will be little scope for such action +in 
the field of governmental powers. The balancing of 
power between state and nation is now committed to 
the political rather than to the judicial organs of the 
national government. Congress and the national execu- 
tive will determine the scope of state power by deter 
mining the extent to which the nation shall exercise 
its power. 


Future of the States 


The states have an important share in the govern- 


mental functions of a nation as great in area and popu 
lation as is the United States. In dealing with the 
present social and industrial prob ems of this country, 
state, nation and local governing bodies are each essen- 
tial to the other, and close cooperation among them is 
necessary if governments are adequately to perform 
their increasing duties in modern society. With the 
enlarged power of the national government, there is real 
danger of too great a concentration of authority in the 
national capital. During the last few years states and 
municipal corporations within the states have gone like 
beggars to Washington, prepared to exchange their in- 
dependence for federal funds. They have thus tended 
to become mere agencies of the national government 
Co-operation results in domination when one of the 
co-operating bodies is the more powerful, and controls 
the funds to be used by the other, for the hand that 
holds the purse-strings rules the nation. The national 
government now exercises a large influence over the 
policy of state universities, and it has been proposed 
that this influence be extended to the whole public 


66. Collected Legal Papers, pp. 295-96 


school system. The federal housing program now 
process pays lip service to decentralization, but in f 
centralizes control in the hands of a national agency 

The movement is well under way for tl 
tion to the national government of the employees 
state and local governments. The amendatory Hatcl 
Act, approved July 19, 1940, has the desirable ol 
tive of preventing pernicious political activ 
and local employees in connection with any activity 
which is financed in whole or in part by loans or grants 
from the federal government, but the act establishe 
machinery for an efficient discipline of state and local 
officers by _ national administration which desires 
to exercise such a discipline in its own interests. And 
a movement is now under way to subject state and 
local employees to the Federal Social Secu 
and thus to replace state retirement and pension funds 
for such employees. Here again federal control and 
federal discipline will replace that of the state and lox 
governments. 


1e subordi 


ities by state 








The decreasing importance of state lines is in part 
due to the states themselves; in part to changes in eco 
nomic and social conditions which have brought a 
widened judicial construction of national 
in part to a natural desire of the national government 
to exercise powers which strengthen. the political con 
trol of those in power. Whatever party may be i 
control, a government seldom surrenders powers which 
it has once assumed; and many economic and social 
problems require national action. But a large field of 
activity remains and should remain for t 
they can best preserve their authority in such fields 
through more efficient administration, and by co-opera 
tion with each other through interstate comp: 
otherwise. 


powers; and 


he states, and 


The scope of state authority has become a question 
of governmental policy, and has largely ceased to be 
one of constitutional law. State powers are incidents 
to the issue as to the form of government that will 
the long run best function in this country. The ques 
tion is a practical one as to which we have had recent 
experience. With respect to national prohibition, the 
gain in a uniform standard and in national enforcement 
was more than offset by inefficient national administra- 
tion and by the loss of a sense of responsibility upon 
the part of state and local governments. May we not 
expect a similar result with a nationally dominated 
social security program? After all, government is a 
social institution and not a machine, and its success i 
achieving results must depend upon close contact wit! 
and control by, those whom it serves. The value of 
uniform standard established by a single central gover 
ment is often more than offset by the loss of local cor 
trol of the process of trial and error which may be 
emploved by the several states. Had we, thirty years 
ago, placed the administration of workmen’s compensa 
tion under the control of the national government, con- 
ditions might have been worse than they have beer 
The transfer of control to the national government ma\ 
in many cases cause loss rather than gain in the achieve 
ment of the objective of better social and industrial 
organization. 

Although the position of the states has materially 
changed, both from a constitutional standpoint and as 
agents for the performance of governmental functions 
they are still essential elements in our constitutiona 
structures; but, in view of recent developments in the 
field of constitutional law their future status must bh 
determined at the polls and not by the courts 
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By FRANKLIN 


of the Chic 


HE news of the roar of high explosives and the 
glare of fires fi incendiary bombs in the heart 
of London brings to us a picture of the destruc- 
on of revered and irreplaceable mouments of antiquity. 
When we read in the “London Letter,” published in 


the December, 1940, number of the JouRNAL, of the 
rashing of the Hall of the Inner Temple, and the 
ulling of bombs upon the Royal Courts of Justice and 
the Public Record office, we realize that what is com- 
ionly known as Legal London is the object of the 


latest Nazi attacks military objectives. 
Great as would be the money loss if New York 


City were bombed, there is little in physical property 


in that City that could not be replaced. In London 
ind Paris, in contrast, there is much in the form of 
buildings, art treasures, records and documents that, 


+1 


be gone forever. In Legal Lon- 
remendous wealth of such ma- 
‘omparatively small extent of 


once destroyed, woul 
don alone is found 
terial, contained 
territory. 


In the Ninth Century y, London was a walled city 
ibout one mile square, on the North bank of the 
Thames. The corners were somewhat rounded but it 


actually contained 1.03 square miles of land, sur- 
rounded by walls, with eight entrance gates. The South 
wall was soon found unnecessary and allowed to 
crumble. One bridge provided access from the south, 
through a gate closed at nightfall. 

The territory so enclosed is to this day known as 
“The City” and has its separate government, with a 
Lord Mayor and Aldermen. It has about 12,000 per- 
manent residents, while Metropolitan London, in the 
center of which it lies, has about ten million people 
spread over an area of approximately 600 square miles. 
Through this oval city, paralleling the Thames at a 

= - 


of a mile, ran a main 


f about yne-elghth 


distance of 


highway, with a gate at its western end. Also, from 
North of the City, a little East of its Western wall, 
ran a small stream emptying into the Thames, called 
the Fleet; hence the name of Fleet Street for this 


highway. 
Just outside the to the West, were pleas- 


ant green meadows to the Thames. As it be- 





came safe to lin itside, these meadows were built 
up with fine homes of nobles. Fleet Street continued 
Westward without the walls and was known outside 


as The Strand 

Legal London of today is a strip of land approxi- 
mately one-half mile in width, from East to West, and 
about three-fourths of a mile in length, from North to 
South, lying mostly within the boundary fixed by the 
old West City wall, but in part without. Inside this 
comparative small area of probably not to exceed three- 
eighths of a square mile, not only are the barristers and 
and admitted to practice, but also the 
great mass of the law business and the Court work for 
a city of ten million people, and including appeals from 


a still larger district, is carried or 


solic itors trainec 


Most readers are familiar with the four Inns of 
Court. Just 


le the Western boundary of the old 


BOMBS ON LEGAL LONDON 


E. VAUGHAN 


ago Bar 


city, and South of Fleet Street, lie the beautiful and 
absorbingly interesting Temple Gardens, containing 
two of these Inns, the Inner Temple and the Middle 
Temple. These grounds originally belonged to the 
Knights Templar and when that order was dissolved 
in 1312, passed to the Crown and later to the Knights 
Hospitaller of St. John, who leased it in the 14th 
Century to certain professors of the common law. The 
Middle and Inner Temples were always separate so 
cieties and in 1608 James I leased the property in 
perpetuity “To the Benchers of the Inner and Middle 
or New Temple,” subject to a yearly payment by 
each of ten pounds, which, it will be a relief to know, 
was commuted in 1673. In the early days these pleas- 
ant grounds sloped to the waters of the Thames, where 
there was a Water-gate or landing. At present, the 
North bank of the Thames is here bordered with a 
massive wall and a broad boulevard, known together 
as the Victoria Embankment, from which the Temple 
grounds are separated by a high iron fence with beau 
tifully wrought iron gates. 

There is no more delightful place to loiter than the 
Temple grounds. Entering through an ancient arch- 
way, just at Temple Bar (the meeting of Fleet Street 
and the Strand), one passes instantly into another and 
quieter world. Two years ago each society had a 
beautiful hall and a library, while the two used in com 
mon the very old Temple church with its imposing 
effigies of Crusaders lying in full armor. Besides 
these buildings, the Temple grounds contain numerous 
old brick structures occupied largely as living quarters 
by students, barristers and other persons to whom the 
quiet atmosphere appeals. As there are no partner- 
ships among barristers, their living rooms are usually 
also their offices. The greater part of the law business 
outside of Courts is handled by solicitors, and firms of 
solicitors also have offices here. Among the many fa- 
mous writers who lived there in the past were Dr. 
Samuel Johnson, Oliver Goldsmith, Charles Lamb, 
Thackeray and the poet, Cowper. Goldsmith lived 
just above Blackstone and annoyed that austere and 
learned gentleman greatly by the riotous parties he 
gave whenever he had been fortunate enough to sell a 
poem or a play. He is buried close beside the Temple 
Church. 

Famous members of the Inner Temple included 
Lyttleton, Coke (who was a bencher before he was 
Lord Chief Justice), John Selden, called the greatest 
of the benchers, the two Barons Pollock, the infamous 
Lord Chancellor Jeffreys, Ellenborough, Chief Coun- 
sel for Warren Hastings and Samuel Warren, author 
of “Ten Thousand a Year.” In the Middle Temple, 
Fielding, the novelist, was a barrister as were also 
Edmund Purke, Lord Blackstone and Eldon. 

The gardens are otherwise made up of great trees, 
quiet shady walks, green lawns and colorful flower 
beds and are filled with the music of playing fountains 
and the twittering of numerous birds. The two halls 
of the Inner and Middle Temple are simply very beau- 
tiful, large dining halls. Pictures recently published 
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show the gre damage ead the Hall of 
the Inner Temple by D he Middle Tem- 
ple Hall, dating from Elizabeth's time, had a marvel 
ous hammer-beam oak ceiling. The windows contained 
the arms of distinguis! ed members and below the win- 
dows were hundreds yooden plaques bearing the 
coat of arms, in colors, of former Readers and Treas- 
urers of the Int 

The normal period study at fF before being 
called to the bar, is three years Ka vear consists 
of four terms and a rigid requirement is that each 
student in residence must <7 re : that is, he 
must eat at least six dinners in « term in his hall. 
Both lunches and dinners ( there daily 
\cross the upp end of each hall is a massive table, 
occupied b he ¢g er! g | \ lled benche rs, 
and by the readers. Ne é + f tables run- 
ning lengthwise for the admitted barristers and below 


them, similar tables for the students 


The food used to ( be let and eacn 
group of four students or barristers s entitled to 


one bottle of sherry or port, as desired, for each din- 


ner, with heer, ale rte l three or tour! 
special dinners in « ( champagne was substi 
tuted. During the dinner, a reader propounds legal 


which the students are required to discuss. 
minations, consuming three day held 
ow perfect an 


it be called 


problems, 
Final exa S, are 


at the end of each year, but no matter | 


examination a student may write, he y ne 
to the bar until he has eaten the requisite number of 
dinners in his Hall 

In addition to the two Temple Inns, there are Lin 
coln’s Inn and Gray's Inn \ll have same essential 
buildings, customs and characterist ind all four are 
on an absolutely equal footir Phe rage about three 
hundred enrolled students per y about sixty 
benchers, although Lincoln’s is slightly larger, with 
eighty benchers. 

sesides Fleet Street and its continuation, the Strand, 
Legal London is crossed by one other street running 
East and West, about one-half mile North of these 
streets, known as High Holborn and is bounded or 
the North by Theobald’s Road ing parallel to 


about one city block North of it 
South to High Holborn, 
h and South, | 
ing the Temple, tl 
natural walk is Nort!: along Chancery lane 


High Holborn and 
From Temple | 
le London is tray 
Chancery 


Jar on the 


gal 


Vv 





Lane, so 1e 


To the left, or West, of Char Lane und just 
outside the limits of the old City, are the Royal Courts 
of Justice, a series of beautiful Got buildings, all 
joined together, and for the mos erected in 1874 
Before 1874, the Courts were held in Westminstet 
Hall and its adjoining buildings. Here sit the three 
divisions of the Trial Courts, “Kings Bench,” “Chat 
cerv” and “Probate, Divorce and Admiralty,” witl 


headed by the 


twenty-five nist prius r trial judges, 
l Court of 


fi 
Lord Chief Justice Here 


\ppeals, presided over by the Lord Chancellor, and 
the recently created | f Criminal Appeals 

The walls of the Court buildings, inside and out, 
and the floors, are of gray stone and the effect inside 
is rather chilling. ¢ ms are smaller than in 
America, with the Judge’s bench raised high, above 
the lowest floor. so that the Clerks of the Court, Court 
stenographers and similar officials are below, almost 
out of the Judge’s sight, and are constantly ducking 
in and out of small doors, like woodchuck holes, be- 
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neath him. T1 
front, with a ser 
having a narrow, raised desk in front of 
A great quiet and dignity reigns in an Et 
This aided by the white wig, 
black and the black 
arrister and is assisted by the red robe wit 
cu he J 
he Judge’s position above the level of the ¢ 
mewhat as in a pulpit, is effective. M 
+ 


room slopes steeply 





ies of benches, facing tl 


room, 


18 


ribbon 


with 
} 
trimmed capes and the 


risters are quite obviously in fear of the re 

Barristers, in addressing the Court, do 1 mi 
forward, but rise from their benches and spread the 
voluminous masses of papers and notes before el 
on the narrow desks. Behind the barrister sits the 
solicitor who has retained him and _ the ( hot 
he probably met just before the hearing. Argumet 
are constantly interrupted by questions fr e | t 
both as to facts and law. If as to facts, t barrister 
turns his back to the Judge and engages in a whispere 
conference with Solicitor and client, after which he 
addresses the Court something like this: “I am i 
structed, M’Lud, to say that on the da questio 
the plaintiff was proceeding to the green grocer’s 
purchase a six-pence ha-penny worth of « ge 

Each Court room has a steeply incli Visitor’s 
gallery high up, across the rear, whicl 
or six rows of benches. These galleric entere 
from high halls close to the roof of the building. Rout 
towers are constructed at various cornet he buil 
ings and in each of these is a circular ( d 
of endless steps which the visitor cl intil he 
emerges into the Upper Hall 

The buildings of the Courts occupy a spa Dp 
mately 500 feet square, just North of the Strand an 
West of Chancery Lane. To the Nortl é are 
the grounds and buildings of Lincoln’s In: ere 
through an ancient and interesting gateway, fron 
Chancery Lane. In the center, above s gatev 
appear the arms of Henry the VIII, on the right, those 
of the Earl of Lincoln, who gave the grounds, and o1 
the left those of Sir Thomas Lovell, f ¢ 
gate and twice a reader here. Lincoln’s Inn resembles 
the two Temple Inns in all essential re s, except 
that it is not, in the opinion of some, as tiful. It 
has both an old and a new hall. The former, still used 
for lectures and examinations, but 1 dinners, 
served for many years as the Court of | cer nd 
is the scene of the hearings in the cas« ndyce 2 
larndyce. 

The chapel is teresting in that é floor 
elevated upon a series of arches, rising fr e groun 
level, paved with stone slabs, to a height bout tet 
feet. These are entirely open, giving the effect of a 
crypt above ground or a mass of cloister es. It is 
said that formerly lawyers used to appoint these arches 
as meeting places with their clients and ter there 
in the hope of picking up casual customers, but it 1 
certain no such undignified customs prevail today. The 


library of 
existence 


attendant avers tl the 
the largest legal library 
tics that there are many thou 
tion to those visible, 
vaults. Lincoln’s Inn among its 
Horace Walpole, Sir Thomas More at 
the preacher and poet. Isaac Walton live 
on Chancery Lane, close ; 
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Iding which is a ritable treasure house for any 
ident of English H or the history of the Eng- 
Law. This is the Public Record Office, in which 
ve been collected practically all the written records 
England, except su as are so recent as yet to 
wealth of material is all accessi- 
reasonable restrictions and 
\ considerable number of such 
ly to interest the public are 
ithered together museum, which was originally 
beautiful Gothic Chapel, formerly known as the 
apel of the Rolls, and founded by Henry III as a 
lace of worship for converted Jews 
Here can be seen such documents as the two orig- 
nal Domesday Bool prepared by the Monks for 
William the Conqueror and setting forth in beautifully 
lear, Norman-Latin lettering, all the property, real 
and personal, in England, subject to taxation, together 
with the names of its owners. Here is the will of the 
Black Prince, signed by him: also, a letter written 
by Chaucer and earliest known signature of an 
English King, Ricl 1 II, appended to a letter, dated 
luly 26, 1386, to the Earl of Suffolk, and granting 
to the prioress of St. Mary Magdalen’s a tun of red 
Gascony wine, yearly, at Christmas. This letter is 
signed “Richard,” as, on all earlier existing docu- 
ments, the Kings 1 made their marks beside their 
names written by me scribe 
Here, also, are letters of Henry the VIII, Katherine 
of Aragon, Anne Boleyn, Cardinal Wolsey and Mary 
Queen of Scots; letters from the Earl of Leicester and 
his rival, the Earl of Essex, to Queen Elizabeth and 


mand secrecy. T] 
for study under 

nvenient conditions 

cuments as are lil 


innumerable others intensely interesting. Perhaps the 
ost pathetic is one ft the beautiful little queen for 
nine days, Jane Grey, signed in her childish hand, 
‘Jane, the Quene Here, too, is the original “Scrap 
of Paper,” guaranteeing the integrity of Belgium. 


cuments of greatest interest to 

five illuminated “plea rolls,” 
1514 to 1556. These were the 
Idressed to the King and 
beseeching the King’s justi They took the place of 
the modern declarations or complaints. Each roll con- 
sists of many sheets of parchment, about three feet 
long and one foot wide, joined together at the top and 
making a pile about four inches thick. Each first page 


Undoubtedly the 
lawyers, however 


covering dates 


first pleadii 





commences witl large letter P. measuring about one 
foot by ten incl illumined in gold and colors, con- 
taining a painting of the King, to whom the plea was 
addressed, led by some members of his Court or 
family. The other letters on the first page are beau- 
tifully done, each about one and one-half inches in 
height, while the remaining pages are covered with 


closely written lines of letters about one-quarter inch 
in height, all as clear and accurately aligned as in 
modern steel engraving. The entire documents, of 
course, are¢ Latin. The series of Plea Rolls in the 
Public Record Office extends from the reign of Rich- 
ard I in 11839, t it of Victoria in 1901. 

On the West sid Chancery Lane is the massive 
building of the Law Society. This organization of 
about nine thousand solicitors controls the education 
and training of articled clerks intending to enter that 
branch of the fession, their admission to practice 
and their discipline thereafter. There were, at one time, 
ber of Inns of Chancery, under the 
in which solicitars 
admitted in somewhat the same 


a considerable nun 
control of the four Inns of Court 
were educated 
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manner as are barristers today. These Inns have long 
since been abandoned, however, and all their powers 
and duties are now exercised by the Law Society. 

The remainder of Chancery Lane, North to High 
Holborn, is largely taken up with offices of solicitors, 
Commissioners of Oaths, law stationers, law book sell- 
ers and similar allied businesses. Crossing High Hol- 
born, upon leaving Chancery Lane, one enters the 
narrow passageway leading to Gray’s Inn, lying be- 
tween High Holborn, on the South, and Theobald’s 
Road, on the North. Gray's Inn contains some beauti- 
ful gardens and two grass grown and _ tree-shaded 
Courts, flanked by the Hall, Chapel and Library and the 
typical buildings of Chambers. Its grounds were first 
leased to certain “students of the law” about 1513 for 
six pounds, thirteen shillings, four pence per year ; this 
lease was renewed by Henry VIII and the Inn has 
long since bougintt the freehold. Its two most famous 
barristers are Nicholas and Francis Bacon, father and 
son. The father became Keeper of the Great Seal. His 
son, Francis, was a student at the age of fifteen, in 
1576, and was called to the bar in 1582, when he 
passed his twenty-first birthday. 

For many years the four Inns of Court united in 
annual Christmas Revels. These were held in rotation 
at the several Inns, commencing just before Christmas 
and finishing after New Years Day. The first part 
consisted of ceremonies of a serious nature, which were 
followed by Post Revels, performed by the younger 
men and involving dances, masques and plays. Tradi- 
tion has it that Shakespeare, himself, took part in a 
performance of “Twelfth Night” in the Hall of the 
Middle Temple, as a part of one of these Post Revels. 
It is certain that he was very familiar with the Middle 
Temple, since he places the meeting of Richard, Duke 
of York, and the Earls of Somerset, Suffelk and War- 
wick in the Hall and has them adjourn to the garden 
because,—‘“ Within the Temple Hall we were too loud.” 
It is in the Temple garden that York and Warwick 
pluck white roses while Somerset and Suffolk pluck 
red, thus starting the long Wars of the Roses. Gray's 
Inn was particularly famous for its so-called Masques. 

The territory just described includes substantially 
the whole of Legal London. To traverse it, including 
the strolls in the gardens and buildings, probably in- 
volves a walk of only a little over a mile. Before the 
recent bombings, the American visitor who was not 
too tired could walk back South from Gray’s Inn, 
down Chancery Lane, to the Old Cock Tavern, on 
Fleet Street, just East of the entrance to the Temple, 
and stop there for a rest and a “spot of food.” 

This Tavern, which claimed continuity of existence 
from Samuel Johnson’s time, was made famous by 
Thackeray's poem to its waiter and was largely fre- 
quented by law students, barristers and even judges. 
In the rear were booths, each with a large umbrella 
rack at the end, necessary since it is indecent for any 
gentleman to walk the streets of London in the daytime 
without an umbrella hooked upon his left arm. 

Comfortably seated upon a black oak bench, two 
years ago, the American could enjoy his steak and 
kidney pie, with a pint of bitter. At the same time, if 
he was fortunate enough to understand the English 
language, he could probably listen to instructive legal 
discussions from the neighboring booths and reflect on 
what might happen to this ancient home of British 
tradition if German bombs were successfully dropped 
within the small limits of Legal London, 
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THE WORK OF LAWYERS FOR NATIONAL 





DEFENSE’ 


By EpMUND RUFFIN BECKWITH 


Chairman, Committee on 


National Defense of_ the 


American Bar Association 


HERE are several aspects of this subject and sev- 

eral ways of approaching them, but we can be 

certain at the beginning that some kinds of activ- 
ity do not come within our present scope. For exam- 
ple, I shall not concern myself now with any matter 
of national policy or of international law, nor with the 
functions of counsel to enterprises engaged in the pro- 
duction or transport or other servicing of defense ma- 
terials, and I shall not deal with the lawyer as a mem- 
ber of the armed forces whether in the line or in 
military intelligence or as a judge advocate, nor as 
counsel to any branch of government. 

3y excluding these subjects I do not mean to imply 
that it would not be useful for the bar to have a wide 
knowledge of such matters. Younger lawyers espe- 
cially could study military justice and the law of gov- 
ernment contracts with profit to themselves and to the 
country if they should find themselves called up, and 
the Committee on National Defense hopes to help in 
devising methods which may facilitate that kind of 
study. Many lawyers may find a large field of use- 
fulness if they will inform themselves fully about mil- 
itary government as it may happen to function in re- 
spect of our outlying bases, or martial law as it may 
be invoked at some time or other, and about certain 
related legal subjects bearing upon the cooperation of 
police and constabulary organizations with the military. 
I might remind you that there is a new tactical term 
in the world.—‘“‘vertical attack.” Such offensive action 
may move downward from planes or parachutes. It 
may also move upward through “fifth column tactics” 
and in other ways. If such an attack should occur in 
any communitv a species of legal emergencies might 
arise with which few American lawyers are presently 
familiar. 

And now, having so readilv said what we shall not 
consider, I have to admit that after constant study 
since the Committee or: National Defense was anpointed 
more than three months ago I am still very far from 
being sure of just what we mean by “national defense” 
as lawvers may he specially concerned with it. We 
know it is something that every loval citizen should 
work for. but there is a very wide difference between 
the meanings of “work” as a set of tancible actions 
and as an activitv in the field of ideas with which law- 
yers are characteristically engaged. The work of indi- 
vidual lawvers is a different thing from that of bar 
associations, and in either respect there are important 
distinctions hetween the things which mav be done on 
a nation-wide scale and those that inhere in the needs 
and service of a locality or even of a state. 

We are engaged in a field so novel that we can have 
little sense of precision, but in a general wav we have 
come to believe that lawyers and their organizations 











*An address delivered at a Conference of State and Local 
Bar Association executives and committees of the First and 
Second Federal Judicial Circuits at the Parker House, Boston, 
January 15, 1941. 


can most effectively employ their energies for national 
defense along five lines to which we might give names 
like these: 

Organization 

Personal services 

Morale including information and comment 

Institutional influences, including legislati 

The organized bar as a public agency 


Organization 


By organization for the present purpose I mean some 
thing at once narrower and more intense than the usual 
pattern of a bar association would allow, but not in any 
way a thing fit only for the emergency. We shall have 
little reason to be pleased if what we do now does not 
endure to become the foundation of much more 

The present facts are these. In every state—and 
his includes the District of Columbia, but we need not 
now consider the territories and possessions,—there is 
a state bar association. Taking all of them and all the 
local associations together there may be 110,000 mem 
bers of them all, including also the 31,000 members of 
the American Bar Association. But there are probably 
not less than 50,000 other lawyers in the country, pos- 
sibly 70,000, who are not members of any association. 
The majority of these men do not see the journals 
of the associations or the committee reports, and they 
have little conception of organic professional thought 
or action. Yet like most lawyers they are capable men, 
men of honesty and courage, leaders of opinion in their 
communities. We shall not truly mobilize the re- 
sources of the bar in the common defense until we find 
a way to establish continuing contact with this one- 
third of our whole number. 

Stated in an even more sensational way, there ars 
less than 1.000 bar associations worthy of the name, 
excluding those which exist only to elect officers or to 
have an annual fish-fry. But there are 3,070 counties 
in the United States, and even when allowance is made 
for the active district or circuit associations there is 
almost no organic vitality of the bar in something like 
two-thirds of all the administrative and judicial unit 
areas of the country. In many rural counties ther 
may be only one lawyer, but even that one speaks t 
his own people with an authority of leaders! 
it is our business to coordinate, if we can, with our 
own best efforts for the general good. 

The Committee on National Defense conceives that 
its purposes are different from those of the more con- 
ventional committees of bar associations. In addition 
to certain work of its own it acts as a general clear 
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ing house. It should collate from tl 
the public and the | 


e government 
bar every kind of useful informatiotr 
relating to defense and disseminate it as widely as pos 
sible among the lawyers of the whole country. For 
this purpose we hope to work only through the stat: 
and local bar associations and having now observed 
the results in several states we are ready to ask the 
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maining state associations to cooperate with us, by 


etting up committees which will be as widely repre 
sentative as their local patterns of action will permit, 
ind thereby to make it possible for the communication 
f ideas to reach into every county. 

An adequate plan would provide that the strong local 


responsible for their own and 
the state bar for the re- 


issociations would be 
possibly adjoining countie 


maining areas; and the state committee on national de 
fense would be so selected as to represent not only 
existing organizations, by counties or judicial circuits 


1 


1 what not, but also to bring in from districts where 
there are too few lawyers to make up local organiza- 
tions one or more < the 
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istrants. | am happy to say that amendments of the 
Regulations were brought about in part by the per- 
suasions of our committee, so that the members of the 
boards are now encouraged to help everyone connected 
with the armed forces who may need advice in any 
field of law. : 

Because there was no suitable text-book our commit- 
tee compiled its “Manual of Law” which the Selective 
Service System has published through the Government 
Printing Office in an edition of 150,000 copies and is 
now distributing to everyone connected wth the System. 
Any member of an Advisory Board for Registrants or 
other official agency may obtain his copy by writing 
to Selective Service Head- 
quarters, and others may 
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eading men. It some 

states these might un - —- 
formly be chosen from 


among the county or dis 
trict attorneys. 

Our work is not like 
that of the usual commit 
tee. We are not concerned 
with the technical fields 


A MANUAL OF LAW 


FOR USE BY 


Advisory Boards for Registrants 


— obtain them from the Sup- 
erintendent of Documents, 
Washington, at the price 
of 15 cents per copy. 

The men already in 
camp may have problems 
which are excessively bur- 
densome to them because 


ulready preempted by abl their homes are far away. 
groups in many associa Appointed Pursuant to the At the suggestion of our 
tions. But we know tha Selective Training and Service Act committee the War and 
we are right in trying to of 1940 Navy Departments have 
create a sensitive ind re- usceeves cartes we notified the commanders 
sponsive instrument of all forces, camps, ships 
nationwide extent because and stations that the bar 


the men best qua 
leadership of a democrat 
people will find ample uss 


Compiled by the 


is available when needed. 
The Bureau of Naviga- 
tion of the Navy issued 


for their talents and for all COMMITTEE ON NATIONAL DEFENSE on January 14 a circular 

the strength which they of the which reads in part as fol- 

can muster by acting to AMERICAN BAR ASSOCIATION lows: 

gether. Attention is directed to 
This is not a surrepti the fact that certain legal 

tious drive for member services are now available 

ships. It is not of any to the personnel of the 


importance to us whether 
a man belongs to any 


association if he is the 
kind of man who will 
work with us and help his 


own communit 


Personal Services 





Ist Edition December 1940 


Selective Service Circular No. 2 


UNITED STATES 

= FICE i 
GOVERNMENT PRINTING OF been established 
WASHINGTON ; 1940 


Navy in every county of 
the United States. 

These facilities have been 
developed through coopera- 
tion with the Director of 
Selective Service by the 
Committee on National De- 
fense of the American Bar 
Association. Pursuant to 
paragraph 145, Selective 
Service Regulations, Advis- 
ory Boards for Registrants, 
composed of lawyers, have 
in each 
county in every state for the 
purpose of advising regis- 





trants with regard to the 








By personal services | 
mean chiefly the rk of 
lawyers for 1 already | 
in the armed rces and 
for those who will volun 
teer or be inducted, and | 
for their dependents. We | 
have now for this work | 
the Advisory Boards for 
Registrants, ea composed of three or more law 


yers, at least for every county and roughly one 
for each 60,000 of the population. It is estimated that 
well over 50,000 lawyers have already volunteered on 
such boards and this does not take account of the Gov- 
ernment Appeal Agents or the lawyers who are serving 
on local draft boards or appeal boards or as counsel 
for State Headquarters of Selective Service or in other 
capacities. These advisory boards were not originally 
set up to be very effective units in any general way, 
because they were limited by the Regulations to giving 
advice only about the questionnaires and claims of reg- 





processes of Selective Serv- 
ice. By an amendment of 
Regulation 103, the members of these Boards have 
been recently encouraged to give advice generally with 
regard to the Soldiers’ and Sailors’ Civil Relief Act or 
other matters; and it is understood that the members of 
the legal profession will generally desire to be of service 
not only to registrants for Selective Service but to men 
already in any of the Services and their dependents. 
The circular issued by the Adjutant General of the 
\rmy on December 28, 1940, contains this statement : 
It is apparent that the members of advisory boards for 
registrants are, as members of the legal profession and 
acting in their individual capacities, in a position where 
they can, as a patriotic service and without conflict with 
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, whatever its cause or nature, is a weakness which 
perils our defenses lo remedy these failings in 
ery field of law administration, to maintain 
e free and lofty towers of our legal institutions, is 
pressing duty of our profession. ‘The Committee on 
itional Defense, in its two capacities as clearing house 
| working force ls itself ready to work with and 
erve all other men whose hearts are in this battle. 
Organized Bar as Public Agency 
\nd so we come to what may be at once the great- 
est single functio1 the bar and the one which com- 
prehends all the others, too, hich is philosophical 
ind dynamic, inherent and ly unfamiliar, the 
unction of the bar as a public agency. That there 
must be a professional body of citizens responsible for 
maintaining the laws of a free people is so fundamental 
ind so vast a principle of our civilization that we do 
ot often see it whole t is easy for us to perceive 


objectively the relation of the medical faculty to our 
physical health, because even as laymen we can under- 
stand most of its prophylactic and curative procedures. 


Less often do we pause to consider how and why it 1s 


scheme of things there must always be en- 
men of the law like ourselves the duty to 
y e of infection and the springs of 
ig undefiled. If ever there comes into gen- 





xpression as Legal Hygiene it will 


be only a new useful name for what has always 


1 } ‘ j e Le ] 
peen the me a ee peopies 

The difficulties come, at a time like this, in devising 
ways and discovering men to organize and expedite 





what may be ited effort, and even in trying 


to determine ld be organized at all. Each 
one of us, a rding to his powers 1 his conscience, 
his understandings the stat affairs and of his 
own measure as a citizen, is clearing his personal decks 
and speeding uy s engines Many of us doubt. as 
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some have always doubted, whether much organization 
of the bar is necessary. But as we see the steady 
preparation and the mounting resolve of our people 
to be ready for whatever our fate may be, as we come 
to realize that every useful element in our life must 
more than ever in our history contribute to our salety, 
we can recognize the fact that it is not the lawyers but 
the bar, the organized instrument of our profession, 
which the people regard as a public agency of justice 
and of freedom. 

Every active lawyer is a student of history, of human 
nature and of practical affairs. We know beyond doubt 
or question that our way of life in this country and 
our plan of human action are better than any other in 
the world. We know that they were won for us by 
brave and clearsighted men who worked together, and 
who fought not as guerrillas but as an Army. More 
than other men we know how to get along with people, 
how to accommodate differences, how to get things 
done. More readily than others we can lay aside the 
disagreements which prick men into irritation, which 
break down unity and breed dissension. It is time that 
we put away our prejudices, our parochialisms, our 
sectarian and racial dislikes, it is time that we join up 
with the army of our brethren. Not alone will such 
action on our part produce its tangible results but the 
very fact that we are taking it will strengthen publi 
courage. 

For the bar is trusted by the people, and our only 
problem now is to deserve that confidence whatever may 
befall. In wisdom, in courage, in loyalty and self-sa 
rifice, let no one excel us. We cannot foretell what we 
may be called upon to do but let us be ready, for better 
than all other men in the world we know why we should 
do it. Let us be strong and wise and true, and we shall 
be trusted. Let us be brave and loyal, and we shall 
not lack for company. Let us trust each other and 
go forward together, come what may. 


COMMITTEE ON ADMIN- 


ISTRATIVE PROCEDURE—MAJORITY 


AND MINORITY 


HE General's Committee on Adminis 
trative P1 ire, appointed by Attorney-General 
‘ ’ el ruary nt 1939 ¢ " 





Mui lar’ at the request of 
President | It, submitted its report last week to 
\ttorney-Gen Robert H. Jackson, who made it 
public. The 1 rity of the Committee, headed by 
Dean A : Washington, D C., its Chairman 
sul ed a vol s ref , extensive recommenda- 

s, and a bill t arry out such of its recommenda- 
tions as it dee | susceptible legislative remedy. 
A minority posed of Messrs. Carl McFarland, As- 
sistant Attor1 eneral under Homer S. Cummings, 
P ss I tas f the | iversity of Mich- 
igan, ‘ r T. \ é , former President of 
the American Bar Association, submitted “additional 

ews and la s,” with a specific bill to 
try then it and also effectuate various of the ob- 
ectives of the Walter-Logan bill, which failed of en- 
ctme st ( gress, pending the filing 





REPORTS 


of this notable report. The Committee was thus 
unanimous as to the need for corrective legislation as 
to the administrative process and in submitting specifi 
legislation for enactment. 

This minority, however, found itself in the middle 
ground. Chief Justice Groner, of the Circuit Court 
of Appeals of the District of Columbia, concurred in 
the report of the minority as to treatment of matters 
covered; but in a separate statement he expressed 
emphatic views which went much beyond those of 
minority report and bill. 


The Majority Report 


Dean Acheson and his colleagues base their « 
clusions upon the impressive studies and analyses mac 
by the whole Committee, and the voluminous material 
compiled. The exhaustive review of the work and 
functioning of the numerous agencies is invaluable as 
source material and background. The majority state 
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restricted review, ild be clarified by more precise 
legislative language 

In view of existing deficiencies, we think it not suff- 
ient to await and rely solely upon the benefits of a 
eorganization of subordinate administrative hearing of 
cers and their procedure as recommended by the Com 
mittee, although reorganization, if adequately 
directed by statute faithfully carried out, will be pro 
ductive of much good. It is unsatisfactory to the citi- 
ven and unfair to the courts to provide for judicial 
review without de ng its scope. In effect the courts 
ire asked to ch en themselves and other public 
igencies, they art ked to assume or deny themselves 
power of reviev they are made a party to the 
esult of confl tatutory interpretations. Under 
these circumsta1 t is natural that the courts should 
lean backwards t ( themselves powers which Con 
ress has not onferred upon them 
Perhaps the mit y’s major dissentient recommen 


lation is its plea he enactmer 


t of a code of “leg- 














slative standard fair procedure.” In this connec- 
tion, the minority said, in part: 

The significance a reorganization of the hearing 
and decision pr the field of administrative jus- 
tice is not to be minimized. A revision of the status and 
powers of heari hicer such the Committee sug- 
gests, involve itary change in the dynamics of the 
ystem. It ait t responsibility and simplicity, where 
anonymity and { essness now exist. It enables parties 
to come face to face with an officer who is to hear, and 
decide in t é ny « ted case. It nec- 
essarily ain t recruiting competent and independent 
officers for this purpose, without unduly dividing respon 
sibility for the execution of public policy. Our point is, 
however, that it insufficient merely to provide the 
means for the 1 ganization of the present process—it 
requires also the express legislative statement of a num 
ber of directior r standards as to the operation of that 
ree 

* * * 

Without im ng government, a legislative statement 
of principles v far toward dispelling the cloud that 
hovers over the administrative process. It will guide 
administrators protect the citizen far more than the 
judicial review of particular administrative cases, which 
is available only to those few who can afford it. What 
is needed is not a detailed code but a set of principles 
and a statement of legislative policy. The prescribed 
pattern need not be, and should not be, a rigid mold. 
There should be ample room for necessary changes and 
full allowa liffering needs of different agencies. 

Such a statement would be of invaluable assistance to 
the private persor mn whom powers of government 
impinge, for the uld learn more readily and clearly 
when, where, and how to proceed. Greater cooperation 
with government officials would be assured. It would 
be of inestimal government itself by helping 
to alleviate t pect, distrust, and fear now felt 





by too large a citizens. Finally, there is 








reason to believe iministrative officials would wel- 
come the assistance of general procedural instructions 
which, instead of leaving them groping in the dark, 
would furnish a pattern of actior 
‘ J yunded by an elaborate and traditional 
system, but an administrator is often plucked from pri- 
vate pursu lg lirection. Old evils can- 
2 ¢ et the statutes assume 
er night. In short, 
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essary task. He must have direction, for he has no 
established practice to guide him. He must have a staff 
and auxiliary powers because he has no grand jury, 
state’s attorney, or police to aid him. He must have 
discretion to organize and manage his job, because the 
pressure of events has allowed Congress no time to or 
ganize it for him. Within broad limits his judgment 
must be honored because existing appellate tribunals 
have been organized for, and are busy with, different 
tasks. Such direction and such aid can be given or 
authorized only by Congress. 


Proposals for Legislation 


Upon each of its points of difference, the minority 
brought forward its recommendations in the form of 
specific provisions in its proposed bill. Included in 
that category is its proposed code of fair legislative 
standards for the conduct of quasi-judicial proceedings 
by administrative agencies, which code resembles in 
part a canon of ethics, such as those promulgated for 
the conduct of judges and lawyers. 

The minority bill accepts and carries in the proposals 
of the majority bill, adopts or adapts various provisions 
of the Walter-Logan bill, and supplements those by 
adding the specific suggestions of the minority for 
more comprehensive legislation. Among the more im- 
portant provisions thus accepted from the majority 
bill are those which would give considerable independ- 
ence of status, tenure, powers and functions, to the 
“hearing commissioners” proposed to take the place 
of “trial examiners” subordinate to the agency. The 
setting up of an Administrative Office to correlate and 
supervise the functioning of the agencies—along lines 
corresponding to the Administrative Office of the 
Courts of the United States, with an actual tie-in to 
the Federal judicial system—is also supported by the 
minority as well as the majority. 

The above proposals are substantially along lines 
which were approved in principle by the House of 
Delegates in Philadelphia last September, through fa- 
vorable action on the following recommendation re- 
ported from the Committee on Labor, Employment and 
Social Security (related in terms to the National Labor 
Relations Board but offered as a contribution to cur- 
rent consideration of improvement in administrative 
law): 

That the Association recommends that the Trial Exan 
iners of the National Labor Relations Board shoul: 
be chosen as a result of special civil service exz 











for the impartial weighing and findings of fact; that 
such Trial Examiners should not be selected by the 
Board itself, but through appointment by the Admin- 
istrative Office of the Courts of the United States or by 
the Circuit Court of Appeals of the District of Columbia, 
or through appointment by the President with the advice 
and consent of the Senate; and that the report and 
findings of such a Trial Examiner, when rendered after 
due hearing according to law, should in all subsequent 
proceedings in the particular matter be given the status 
and weight of the report and findings of a special master 
in the District Courts of the United States. 
Subsequent issues of the JourNat will contain fur- 
ther summaries and expositions of the majority and 
minority reports on the important issues involved 
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President Wilson appointed his Attorney 
General, James C. McReynolds, Associate 
Justice of the Supreme Court of the United 
States in August, 1914. His resignation now 
terminates a tenure of that high office longer 
than any other of the present members of that 
Court. 

On January 20, his last day on the bench, 
Mr. Justice McReynolds delivered the opinion 
of the court in Frost v. Coeur D’ Alene Mining 
Corporation holding that the essential purpose 
of the statutory requirement for the registra 
tion of stock with the Securities Exchange 
Commission was the protection of investors, 
and that the courts could not, at the instance 
of parties to a particular sale, add to the ex 
press penalties of the act, others not there 
enumerated, particularly if, as suggested by 
counsel for S.E.C., the imposition of those 
penalties, might frustrate the purpose of the 
act. 

At the same session of the Court he joined 
with the Chief Justice in the dissenting opinion 
of Mr. Justice Stone in Hines v. Davidowittz, 
(the “Alien Registration Act” case) and with 
the Chief Justice and Mr. Justice Stone, in 
Beal v. Missouri Pacific R R ¢ (the “Full 
Train Crew” case) he concurred in an expres 
sion of opinion that the judgment reversed 
should be remanded for further proceeding in 
the district court rather than with instructions 
to dismiss. 

And so the last day of a long and honorable 
career is seen to have been a busy day, devoted 
to the conscientious discharge of important 
responsibilities. 

The JouRNAL ventures to express the hope 
that on the tee, the fairway and the green; in 
the woods, on the waters, in the blind; and with 
steady hand on the tiller or the steering wheel, 
Mr. Justice McReynolds may find even more 
happiness thin he experienced in that stately 
building, which the 


he once compared to 


“Temple of Karnak.” 
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FEDERAL RULE 


_ 
IO 


The Supreme Court has sustained the ney 
federal rule authorizing the district 
order a party to an action to submit to exam 
ination by a physician appointed by the court 


courts t 


for that purpose, where the physical or menta 
condition of the party is in controversy. 
The prevailing opinion written by Mr. Jus 


tice Roberts deals with questions of vital im 
portance. 

lt was held that the rule deals with procs 
dure and that it is therefore within the author 
ity conferred upon the court by the rules En 
abling Act of June 19, 1934. 

Although the case was decided by a div 
court, there was no division or dissent on 
proposition that the rule deals with 
and not with substantive law. 

The prevailing opinion deals also the 
consequences of the submission of the rules to 


ided 
the 
roce dure 


vith 


Congress in accordance with the provision of 
the enabling act. ; 

In a note to the opinion Mr. Justice 
pointed to the numerous cases in whic 
lar legislative provision had been employed in 
order that Congress might be assured of a 
portunity of examining legislative 
administrative rules before they went into ef 
fect and might take appropriate legislative ac 
tion if the delegated power had been e: 
in a manner which Congress might consider t 
be against the public interest. 

It was therefore held that the rul 
] 


es Nad the 
effect of a federal statute, and that the district 
courts are no longer bound to follow state 
statutes or rules in matters of procedurs 
Counsel for plaintiff admitted that Rule 35 
was procedural in character. Their attack 
upon the rules was based upon the provision 


of Section 1 of the enabling act that the rules 
should neither abridge, enlarge, or modify the 
substantive rights of any litigant. They inter 


1 


preted the phrase “substantive rights” to mean 
substantial and important rights of a litigant. 
Here was the crucial point in this controversy 


Mr. Justice Roberts pointed out that if those 
words were given that interpretation the rules 
would be involved in “confusion rse c 


founded”’. 

The prevailing opinion therefore establi 
the principle that the test of the validity of 
any of the rules of civil procedure is whether 
or not it deals with procedure, and that term 
was defined as “the judicial process for en 
forcing rights and duties recogh 
stantive law and for justly administering ren 


ized 











or 


he 
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ly and redress for disregard or infraction of 


em. 
lhe dissenting opinion by Mr. Justice Frank 


urter is based upon his view that a change 
importance is on a very 


procedure of such 
lifferent footing from other procedural provi 
sions and should not be put in force without 
xplicit legislation. 

Mr. Justice Frankfurter expressed his reluc- 


ance to register dissent but it is gratifying 


observe that the dissent was carefully lim- 
ted to the particular under consideration and 
hat there was in reality unanimity as to the 
ight of the legislature to restore the ancient 
rule-making pow¢ the judicial department. 


THE DEFENSE COMMITTEE GIVES 
ACTIVE AID 
Selective Service Circular No. 2, a ninety 
page pamphlet printed and widely distributed 
in January by the Government of the United 
der “A Manual of 
law for Use by Advisory Boards for Regis- 
trants” under the Selective Training and Serv- 
e Act of 1940. With satisfaction, members 
of the Associat serving with draft boards 
and appeal boards noted that this important 
official publication bears the imprint 
“Compiled by the Comitttee on National 
Defense of the American Bar Association.”’ 
Such a brochure was of course vital to the 
administration of the Selective Training and 
Service Act. It is a specific and tangible evi- 
dence of the expert and many-sided assistance 
which the organized Bar throughout the 
country, under the leade1 ship of the American 
Bar Association and its Committee, is giving 
to the urgent tasks of National preparedness 
for defense 


States under its “‘frank,” 1s 


ADMINIS- 


GREAT ISSUES AS 


rTRATIVE PROCEDURES 
In the presence of grave international issues, 
the lawyers and people of America should not 
fail to give heed also to the momentous issues 
which are brought to the point of decision 
through the epoch-marking re ‘ports late in 


January, by th ority and minority reports 
from The Att y-General’s Committee on 
Administrative Procedure. They are monu- 
mental in character and momentous in their 
significance and Although dealing 
with the structure of the administrative agen- 
their fair procedure, and 
scope of judicial review, the 
ity reports alike go deeply 
into the substance of the rights of citizens and 
the realities ecting those rights. Else- 
where in this issue, we undertake to give some- 
what of a summary and review of salient points 


usetuiness. 


cies, the elements 
the processes an 1 
majority and 
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of these reports, but no lawyer should fail to 
obtain also a copy of the reports and thereby 
form at first hand his opinion as to the merits 
of the issues upon which the reports show an 
accord and the issues upon which they disclose 
a deep-rooted difference. 

When the Walter-Logan bill failed of enact- 
ment in December, through veto by The Presi- 
dent, it was said by many persons familiar with 
the legislative situation that agreement on the 
provisions of an adequate bill was to be worked 
out, early in the new Congress, with assurance 
that it would become law. The President 
pointedly expressed, in his veto message, the 
desire “to make the [administrative] process 
more workable and just and to avoid confu 
sions and uncertainties and litigations.” One 
of the reasons given for denying enactment to 
the Walter-Logan bill in December was that 
the report and recommendations from the two 
years of intensive study by The Attorney-Gen 
eral’s Committee might first be received and 
considered. Before entering upon discussion 
of well-stated points of earnest difference be 
tween the majority and the minority, all who 
are interested in the subject should hail and 
herald gratefully the fact that there is now 
available a monumental and classic study of the 
administrative agencies America, and that 
the material is fully in hand for perfecting the 
imperative legislation and coming to an in 
formed conclusion as to its desirable scope, sub 
stance and form. 

The outstanding fact as to the reports by 
this Committee, constituted by Attorney-Gen 
eral Murphy early in 1939 at the request of 
The President, is that no voice is raised, no 
opinion is expressed, in favor of withholding 
legislation and leaving matters as they have 
been and are. From sources altogether 
friendly to the administrative agencies comes 
frank recognition that there are conditions 
which call for legislative correction. The ma 
jority, headed by Dean Acheson, presents a 
wealth of material, supplementing the Com 
mittee’s preliminary brochures, all of which 
lead the majority to the opinion that there is 
need for substantial improvement and for com 
prehensive legislation to that end. Indeed, the 
majority has put into the form of a definitive 
bill (comprising some twenty-nine sections, 
some of them with lengthy sub-sections ) “those 
of its principal recommendations for improve- 
ment in the administrative process which it be- 
lieves to be susceptible of legislative treatment.” 
The minority report by Messrs. Arthur T. 
Vanderbilt, Carl McFarland, and E. Blythe 
Stason, opens by justly stating that the major 
ity report “represents a composite of studies, 
views and recommendations which, if carried 
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out, would go very far toward effecting major 
improvement.” 

Accepting “the main outlines of the majority 
report,’ Messrs. Vanderbilt, McFarland and 
Stason, add “further views and recommenda- 
tions in order to secure, as we see it, a more 
adequate solution of present difficulties.” In 
main outline, the minority view is that “the 
three principal topics with respect to which, in 
our judgment, the report or recommendations 
fall short are: (1) The separating of prosecut- 
ing and judicial functions; (2) The scope and 
practice of judicial review; and (3) The need 
for a legislative statement of standards of fair 
procedure.” Lawyers and citizens will freely 
recognize that these comments, if fully sup 
ported, call for the closest consideration of the 
divergences between the two reports. The mi- 
nority also attaches to its report a definitive bill, 
which carries in the accepted features of the 
majority bill, and was prepared also with full 
consideration of the Walter-Logan bill and 
with the aid of the debates had as to it. 

Chief Justice Groner of the Court of Appeals 
submits also a “separate statement,” in which 
he says that “Because the statement of views in 
behalf of Messrs. McFarland, Stason and 
Vanderbilt, in my opinion, gives an accurate 
and realistic account of existing deficiencies 
and more clearly points the way to improvement, 
I have joined in its recommendations though | 
am unable to agree that the proposed legisla- 
tion sponsored by either group is entirely ade 
quate”, while either of the proposed bills 
“would accomplish a decided improvement over 
present conditions.” Principally, Chief Justice 
Groner makes an earnest and moving plea for 
“complete separation of the functions of prose- 
cutor and judge in administrative procedure” 
and for such thorough-going legislation as will 
carry that separation into full effect, so as to 
grant and ensure “that which it is the funda 
mental right of the citizen to have—an open, 
fair and unbiased determination of his rights 
when charged by the government with violation 
of a regulatory statute.” 

It is not practicable to analyze and discuss in 
the present editorial the vital differences be- 
tween the submitted bills. For the present, we 
point out that clearly these reports contain the 
data, reasoned recommendations and careful 
draftsmanship, which should facilitate and as- 
sure the early enactment of an adequate law, in 
view of the admitted and demonstrated need 
for such legislation. Members of the American 
Bar Association of course give acclaim and sup- 
port to those who have been steadfast for the 
basic objectives long sought by this Association 
and urged by its representative House of Dele- 
gates. At the same time, this Association has 
been intent on accomplishing administrative re- 
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form, rather than pride of authorship or the 
adoption of particular forms of words or dk 

tails of method. If the Walter-Logan bill 
stopped short of full coverage of abuses, it 
blazed the way for attack on them. The Walter 
Logan bill sought uniformity in procedure so 
far as practicable, but strove also for standards 
of inherent fairness and sense of justice, canons 
such as are instinctive in the conduct of im 
partial judges and right-minded lawyers. The 
Walter-Logan bill tried to give to individual 
citizens available ways of escaping the impact 
of arbitrary and biased decisions, based on 
“mere sorting out of the evidence’ to support 
preconceived views. It proposed to submit the 
agencies to some systematic and independent 
supervision, and to provide ways and means of 
keeping their rulings within the boundaries of 
their delegated powers. 

These and other sound objectives, for which 
the Association has led the fight for many 
years, are now brought to the stage where their 
legislative accomplishment, in a suitable and 
well-considered form, should not be longer re 
sisted or delayed. To join with others who 
seek to help in that endeavor the Association is 
staunchly pledged. The imminence of vast 
tasks of National preparedness for defense, 
with the shifts and concentrations of power 
which are inevitable in those respects, makes it 
all the more important that in the structures 
and procedures of the previously established 
administrative agencies affecting the lives and 
the work of citizens, the substantial improve- 
ments and safeguards which are confirmed and 
fortified by these reports shall speedily be en- 
acted. 

The whole Committee and staff deserve 
the thanks of the Bar for their prodigious labor 
and the invaluable results. The report and bill 
of the majority will not lack for active spon- 
sors; lawyers should see to it that full and 
equal consideration be given to the impressive 
pleas of the minority, lest the vital issues which 
they raise be obscured against the back-drop of 
world events. Future issues of the JouRNAL 
will deal with other significant phases of the re- 
ports and will continue to present fairly the 
reasoned views of those intent on solution of 
the problems of the administr: ative process. 





ARTICLES IN THE jou: RNAL 


As it is the policy of the JourNAL to provide, within practical 
limits of space, a forum for the free expression of the views 
of members of the Association on matters of importarice to the 
profession and the public, and as a wide range of opinion elicits 


a representative expression of the varying views, the Associa- 


tion and the Board of Editors of its JouRNAL assume no re- 
sponsibility for the views stated in signed articles, beyond ex 
pressing by the fact of publication a judgment that the contents 
of the article merit consideration by our readers 

Editorially the JouRNAL supports the policies and objectives 


ily determined. The 
each member of 


of the Association as from time to time 
views expressed are not necessarily those of 
the Board of Editors 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





By EpcAr Bronson TOLMAN* 


Federal Procedure—Rules 35 and 37 F. R. C. P. 

Rule 35 of the Rules of Civil Procedure for the District 
Courts of the United States is valid and authorizes the 
district courts to order parties to an action in which mental 
r physical condition of a party is in controversy to submit 
to a physical or mental examination by a physician. 

Disobedience of an order to submit to such an examina- 
tion subjects the disobedient party to all the appropriate 
sanctions of Rule 37 (b) (2) except arrest. 


Adv. Op. -_— 
31 (No. 28, 


Sibbach v. Wilson & Co., 
ip. Ct. Rep. - ; S. Law Week 41. 
cided January 13, 1941) 

Petitioner (plaintiff below) brought an action in the 
istrict Court for Northern Illinois to recover damages 
r bodily injuries inflicted in Indiana. Respondent 
defendant below) answered denying the allegations of 


e complaint and moved for an order requiring plain- 
ff to submit to a physical examination by a physician 
» be appointed by the court to determine the nature 


ind extent of her juries. The court granted the 
\otion and ordered plaintiff to submit to an examina 


tion by a physician so appointed. 

Plaintiff refused omply and defendant obtained 
in order to show cause why the petitioner should not 
punished for contempt. Plaintiff challenged the 
wuthority of the court, asserting that the order was 


oid. The courts of Indiana, the state where the injury 
was inflicted, held such an order proper, whereas the 
ourts of Illinois, the state in which the trial court sat, 
ield that such an order cannot be made. Neither state 
has any statute governing the matter. 

The district court adjudged the plaintiff guilty of 
contempt and directed that she be committed until she 
should obey the order or be legally discharged from 
ustody. 

Plaintiff appealed 
Seventh Circuit, deci 
an order for physical 


d the Circuit Court of Appeals, 
<1 that Rule 35 which authorized 
examination in such a case, was 





valid, and affirmed the judgment. Certiorari was 
granted because of the importance of the question 
involved. 

The Supreme Court sustained the validity of the rule 
but held that it could not be enforced by arrest. 

The opinion of the Court was delivered by Mr. 
Justice RoBert He first set out in his opinion the 
relevant portions of the Act of June 19, 1934, under the 
authority of whi the rules of civil procedure were 
promulgated, and the relevant portions of Rules 35 
and 37. 

The contention of the plaintiff was stated to be, in 
final analysis, that rules 35 and 37 are not within the 


mandate of Congress. On this point Mr. Justice 


ROBERTS said: 


Congress has undoubted power to regulate the prac- 
tice and procedure of federal courts, and may exercise 
that power by delegating to this or other federal courts 
authority to make rules not inconsistent with the statutes 
or constitution of the United States; but it has never 
essayed to declare the substantive state law, or to abolish 
or nullify a rigl cognized by the substantive law of 
the state where the cause of action arose, save where 





L. Homire and Leranp L. Totman. 


*Assisted by 





97 


a right or duty is imposed in a held committed to Con- 

gress by the Constitution. On the contrary it has 

enacted that the state law shall be the rule ot decision 
in the federal courts. 

Hence we conclude that the Act of June 19, 1934, was 
purposely restricted in its operation to matters of plead- 
ing and court practice and procedure. 

As to the “Conformity Act” and the “Rules of 
Decision Act’”” Mr. Justice Roperts said: 

Whatever may be said as to the effect of the Con- 
formity Act while it remained in force, the rules, if 
they are within the authority granted by Congress, 
repeal that statute, and the District Court was not bound 
to follow the Illinois practice respecting an order for 
physical examination. On the other hand if the right 
to be exempt from such an order is one of substantive 
iaw, the Rules of Decision Act required the District 
Court, though sitting in Illinois, to apply the law of 
Indiana, the state where the cause of action arose, and 
to order the examination. To avoid this dilemma the 
petitioner admits, and, we think, correctly, that Rules 35 
and 37 are rules of procedure. She insists, nevertheless, 
that by the prohibition against abridging substantive 
rights, Congress has banned the rules here challenged. 
In order to reach this result she translates “substantive” 
into “important” or “substantial” rights. And she urges 
that if a rule affects such a right, albeit the rule is one 
of procedure merely, its prescription is not within the 
statutory grant of power embodied in the Act of June 
19, 1934, 

The plaintiff relied on two former decisions of the 
Supreme Court (the Botsford case, 141 U. S. 250 and 
the Stetson case, 177 U. S. 172). But the Court 
declared that those cases in reality sustain the validity 
of the rules. In the Botsford case the right to compel 
a physical examination of the person had been denied 
because there was neither state nor federal statute 
granting the right. Mr. Justice Roserts called atten- 
tion to the fact that there was in the Botsford opinion 
“no suggestion that the question was one of substantive 
law” and that there was an implicit acknowledgment 
that a statute of the United States authorizing an order 
of court for physical examination would be valid and 
that the matter was there treated as one of the proce 
dure; that the Court there declared “that the question 
was not one of the law of Indiana but one of the law 
of the United States,” and that the Federal statutes by 
their provision as to proof in actions at law “precluded 
the application of the Conformity Act”; that this again 
was a recognition that the matter is one of procedure, 
for both the Conformity Act and the mode of proof act 
deal solely with procedure. 

In the Stetson case the Supreme Court sustained 
the power of the district court to order the examination 
because there was a statute of New Jersey authorizing 
an examination of the person. 

Mr. Justice Roperts noted that in the Stetson 
opinion reference was made to the “Rules of Decision 
Act” but that notwithstanding that reference the dis- 
cussion went upon the assumption that the matter was 
procedural. He also pointed out that in the Stetson 
case the distinction between substantive and procedural 
law was immaterial for the cause of action arose and 
the trial was had in New Jersey. 








leet 








Closing the discussion of those ises, Mr. |uSTIC! 
ROBERTS said: 


In the instant case we have ile which, if wit 
the power! delegated t t irt as the torce 
federal statute, and neither the Botsford nor the Stetsor 


case is authority for ignoring it 

Plaintiff had also relied upon Slack v. N. Y., et 
RR., 177 Mass. 155. Of that case Mr. Justice Ros 
ERTS said that the B is cited and followed 
because the common law pract lid not warrant the 


rt ‘ford case W 





entry of any such an order and 
of a Massachusetts statute it was declared that it 
for the legislature rather than the courts 
In applying the reasoning of 
bar, he declared 


ause in the absence 
was 
to alter the 
practice, those cases to 
the case at 
But if Rule 35 is within the authority granted, 

federal legislature sanctioned it as controlling all di 

trict courts. 

Mr. Justice Roperts then dealt with the 
of the plaintiff that the phrase ibstantive rights” in 


t! “important 





contention 


the enabling act of June 19, 1924, meant 


and substantial rights theret recognized.” He 
propounded stion; “recognized where and by 





| he cases cited in the 
state 


the absence of 


whom” anc 
Advisory Committee’s notes to the 
courts are divided as to the power in 
statute to order physical examination ; that in a number 
ler is authorized by statute or rule, 
and that the rule in is with the proce- 
dure now in force in Canada and England. He declared 
that the asserted right is no more important than many 
others enjoyed by | nts before the Federal Rules of 
Civil Procedure “altered and abolished old rights and 
privileges and created w ones tion with the 
conduct of litigation.” 


On this subject he declared: 


j 


that the 


rule 


of states such an order 


que stion accor¢ 





onnec 


lf we were to 
importance ot tl I 
litigation and confusion wors¢ nfounded. The test 
must be whether a rule really regulates 
judicial 





) 
process for enforcing rights and duties recog 
nized by substantive law and for justly administering 
remedy and redress for disregard infraction of them 
That the rules in question are such is admitted. 
He declared that “‘no invasi 
sonal restraint attached t 





freedom from per 
» comply” because 


* | 
federal 





of the fact that a litigant need resort to the 
: 
| > rule. 


+ 


- 
] that Rules 35 and 3, 


Counsel for plaintiff had urgé 
work a major ch 
intended by Congress. To whi 


ange of poli and thet this was n 


he replied 





The authorization of a comprehensive system of court 
l th he new poli 


rules was a departure in policy, and that 





envisaged in the enabling act of 1934 e 
field ot court procedure be regulated t 
speedy, fair and exact determinatior The 
challenged rules comport with this policy 


Calling attention to the fact that in accordance with 
the act 
opinion says: 





the rules were submitted to the Congress the 


The value of the reservation of the power to examine 
proposed rules, laws and regulations before they becot 

effective is well und ngress. It is frequently, 
as here, employed to make sure that the action under 
the delegation squ with the Congressional purpose 
Evidently the | within tl 
ambit of the statute as vas made to eliminate 


it from the proposed body of 











gress ieil he ruic was 








specific 





rule was attacked and defended before the committees 
of the two Houses The Pre nary Draft of the rules 
called attention to the contrary practice indicated by 
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the é J ( 1€ 
Committee é t 
acct pan tne tl 
idverse act t ‘ es t 
that no transg 
We conclt t the | 
autnority g ted 
In a note to this portion ot the oj 
ROBERTS sted the purpose a1 ( 
quirement in the Act of May 18, 1954, that the 
should be submitted to Congress a1 yt go ef 
until the end of ne session, by calling l 
numerous instances in tne organ ipie 
some of the territories before their ( 
100d, whi | ovided that the ] W | 
torial legislatures should be valid s | ore 
disapproved. He also pointed to 
the Reorganization Act of 1939 
Although the validity of the rules 
although there was no error assigned 1er in 1 r 
of appeals or in the Supreme Court challens 
power to arrest and confine the pe 
obedient litigant for failure to comp 
for submission to a physical exami 
counsel on both sides in their bri n 
fined themselves to the discussio ( Ns 
' 
: 
ne 
‘ 
~ } 2 if 
r 1 st 
*? 
, 
ul < 
case ire tnose el! * { Z 
(11) an { 
For that error the judgment was r: ed a the 
cause remanded to the district ¢ r pro 
ceedings 11 lity to this op 









DoucLtas and Mr. Justice Mur! 

He dec ir Ot 1S behet that eV po li¢ 
pertained to procedure he regarded it as subj 
the limitation of the act that “said ru shall neither 
abridge, enlarge nor modify the substa rights 
any litigant.” He therefore considered the doctrine oi 
the Stetson and Botsford cases as not dified by the 


hasized the 

















act and emp holding Mr. Justici 
Hotmes on behalf of the Supr al | t of 
Massachusetts in Stack v. New Yor etc. RR., supra 
that “the comm law was very slow to sanction any 
violation ol or nterrerence vith i 
citizen.” Or S point he sa d 
nent as t tne 
ry ferent footing 1 Y. 
scovery of doc 
devices r the 
I itigat 
even though the d edie! 
rule cannot be pt 
till be considered as ilsive that 
the federal courts otherwise open may 
igants who do not s nit to such a 
nination. 
the lat the les 
oO! the ol r “ { oT ; 
e\ yka opie 5 ES 
not make them acts of Congress 
e treated as such and that to n S oe | 
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ile 35 sought 1 troduce would require explicit 
it10Nn. 
ing his dissenting opinion Mr, Justice FRANK- 

ER said: 

Ordinarily, disagreement with the majority on so- 
d procedural matter s best held silence. Even 
the present situation I should be loath to register 
ent did the issue iin merely to diversity litiga- 

Dp Deel 2c 1 11 +7 . 

But Rule 35 apy to all civil litigation in the 
eral irts, and neerns the enforcement of 
ral rights and not merely of state law in the federal 


the plaintiff by James A. 


e case was argu 
e (Lamb Kaspers and Royal W. Irwin with 
1 the brief); Mr. J. F. Dammann argued the 
for the defer dant F. Montgomery and Wilson 
VicIlvaine with | n the brief 
William D. Mitchell filed brief as amicus curiae. 


The “Rule of Decisions Statute’—State Law in 
Federal Courts—Changes in State Law 
Pending Appeal 





The duty rests upon federal courts of review to apply 
inder the Rule of Decisions statute, the state law in force 
while the case is under review. If the case was decided 
elow in accordance with a decision of the highest court of 
the state then in force, and if during the pendency of the 
appeal that decision is changed by a later decision of the 
ighest state court, the reviewing federal court will follow 
the later decision. 


‘andenbark wv. | [llin Gla Company, 8&5 
lv. Op. 317; 61 p. Ct. Rep. 347; U. S. Law 
eek, 4112. (N decided Jan. 6, 1941.) 
laintiff, an emp! sued defendant, her employer, 
the District Court of the United States for the North- 
n District of Ol illeging that through the negli- 
ence of defendant she had contracted various occupa- 
ynal diseases, including silicosis. Plaintiff was a citi 
en of Arizona, defendant was an Ohio corporation. 
On moti lant the trial court dismissed 
he suit on the g¢ that plaintiff had stated no 
rounds for reli \t the time of the dismissal the 
Jhio courts had tly construed the Ohio con- 
itution and statute withdrawing the common law 
ght and denying statutory right to recovery for 
plaintiff’s occupat liseases 
\fter the dismis e Ohio Supreme Court reviewed 
ts former decisio1 nd in an opinion expressly over- 
uling them declar cupational diseases such as 
ymplait ed f | T intiff con per sable under ( Yhio 


mmon law 


Plaintiff brought the case to the circuit court of ap- 
peals, sixth circuit, and that court held that the case 
vas ruled by the st law as declared by the states high- 


est court whet 1dgment of the trial court was 


ntered, and not | e state law as so declared at the 
ime of entry of t appellate court’s order of affirm- 
unce or reversal The Supreme Court granted cer- 
yrari because it rmer decisions had not removed 
certaint I here involved. 
Phe opinion of the Court was delivered by Mr. Jus- 
Reep. It wv pointed out that in the Erie Rail- 
d case there had been 1 hange in state decision 
between the a t and the judgment on review, and 
oO occas eal e question here in- 
lved, | ens this point which seemed 
be new 7 e governed by the analogy 


re ed d the Erte Railroad case. 





The learned Justice quoted with approval from Burgess 
v. Seligman (107 U.S. 20, 23) as follows: 

So when contracts and transactions have been entered 
into, and rights have accrued thereon under a particular 
state of the decisions, or when there has been no deci- 
sion, of the State tribunals, the Federal courts properly 
claim the right to adopt their own interpretation of the 
law applicable to the case, although a different inter- 
pretation may be adopted by the State courts after such 
rights have accrued. 

He declared that the true rule to guide a federal 
court where there had been a change of decision in state 
courts subsequent to the judgment of the district court 
has been well stated long ago in U. S. v. Schooner 
Peggy (1 Cranch 103, 110) as follows: 

It is in the general true that the province of an 
appellate court is only to enquire whether a judgment 
when rendered was erroneous or not. But if subse 
quent to the judgment and before the decision of the 
appellate court, a law intervenes and positively changes 
the rule which governs, the law must be obeyed, or its 
obligation denied. ; 

Many other cases were cited and analyzed and the 
analogies of those cases were applied to the question 
under discussion as follows: 

These instances indicate that the dominant principle 
is that misi prins and appellate tribunals alike should 
conform their orders to the state law as of the time of 
the entry. Intervening and conflicting decisions will 
thus cause the reversal of judgments which were correct 
when entered. 

Counsel for defendant had earnestly pressed upon 
the Court the desirability of applying the rule that ap 
pellate courts should review a judgment only to deter 
mine whether or not it was correct when made; that 
any other review would make the federal courts sub 
ordinate to state courts and their judgments subject to 
change of attitude or personnel of state courts, to which 
reply was made as follows: 

While not insensible to possible complications, we ar« 
of the view that, until such time as a case is no longer 
sub judice, the duty rests upon federal courts to apply 
state law under the Rules of Decision statute in accord 
ance with the then controlling decision of the highest 
state court. Any other conclusion would but perpetuate 
the confusion and injustices arising from inconsistent 
federal and state interpretations of state law 
The judgment was reversed. 

Mr. Justice McReyNowps concurred in the result 

Mr. Justice STONE took no part in the consideration 
or decision of the case. 

Paul D. Smith and Thomas D. Sutherland argued 
the case for the plaintiff below. 

Lawrence E. Broh-Kahn argued the case for defend 
ant, (with him on the brief, Lloyd T. Williams). 


Labor Law—National Labor Relations Act— 
Collective Bargaining—Judicial Review 
of Findings of the Board 


The National Labor Relations Board has power to dis- 
establish an employees’ union organized with the coopera- 
tion of the employer and not solely the result of the em- 
ployees’ free choice. Findings of the Board sustained by 
the Circuit Court will not be disturbed if there was evidence 
to support the findings. Orders of the Circuit Court refus- 
ing to enforce board’s findings and orders, will be reversed 
by the Supreme Court if there was evidence to support 
the Board’s findings. Congress entrusted the Board, not 
the courts, with the power to draw inferences from the 
facts and the Board has the function of appraising conflict- 
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ing circumstantial evidence and the weight and credibility 
of testimony. 

National Labor Relations Board v. Link Belt Co. 
same v. Independent Union of Craftsmen, 85 Adv. Op. 
325; 61 Sup. Ct. Rep. 358; U. S. Law Week 4102, 
(Nos. 235, 236, decided January 6, 1941). 

This is a a un der Section 10 of the Na- 
tional Labor Relation \ t for the enforcement of an 
order of the Nation al L: - Rel lat Board requiring 
an employer to cease “4 ‘le sist from domineering, or 
interfering with a labor organizati to withdraw rec 
ognition from it as a collective bargaining represen- 
tative of employees, and directing the employer to rein- 
state or make whole certain employees against whom 
the Board had found the employer had discriminated 
because of their union membership and activities. The 
order of the Board was enforced in part by the Circuit 
Court of Appeals but as to a portion of the findings 
and orders the Circuit Court refused enforcement on 
the ground that they were not “supported by evidence” 
as required by Section 10 (e) of the Act. The Supreme 
Court brought the case before them by certiorari be 
cause of the importance in an orderly administration 
of the Act that the —— of the Board as to the 
facts “if supported | bv evidence shall be conclusive.’ 

The opinion of the Court was de lelivered by Mr. Jus 
TICE DouGLas and by far at greater part of the opinion 
consists of an exploration of the ged sor Ba whether or 
not the findings of the Board were so supported. 

The controversy involved 
tions of the Link Belt Co. 


two rival labor organiza 
(hereinafter called the “em 
ployer”). The two organizations were a company 
union, generally referred to in the opinion by the ab- 
breviated name “Independent.” and an organization 
affiliated with C.1.O., referred to in the opinion as the 
‘Amalgamated.” 

A fundamental principle of law applicable to the case 
was stated by Mr. Justice Dovuctas in the following 
language: 

An “inside” unior is well as an “outside” union, 
may be the product of the right of the employees t 
self-organization and . argaining “through 
own ch sine guaranteed by 
question here is whether the Board 
ling that Independent was not the 


) 





representatives of tl 
8 7 of the Act. The 
was justified in conclu 
result of the emplovees’ free choice because the employer 
had intraded to impair their freedom 


We think it was 


A careful review of all the lence bearing upon 
the power of the Board to dises 
led to the conclusion that there was evidence sufficient 
to support the finding and order of the Board on that 


point, and the applicable law was 


ablish “Independent.’ 


stated as follows 


The court below was unable to find anv evidence from 


did not 
independence and freedom from domina 


which it could be inferred that the emplovees 


with complete 


tion. interference or support of the emplover. form their 
own union. But we are of the opinion that the Court 
of Appeals in reaching that conclusion substituted its 


judgment on disputed facts for the Board’s judgment 
-a power which has been denied it bv the Congress 
Congress has left questions of law which arise before 
the Board—but not more—ultimately to the traditional 
review of the judiciary Not by accident, but in line 
with a general policy, Congress has deemed it wise to 
entrust the finding of facts to these specialized agencies 
It is essential that courts regard this division of respon 
sibility which Congress as 
embodied in the very statute from which the Court of 
Appeals 


matter of policy has 


derived it costedicntnn ¢ act Congress 
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entrusted the Board, not the Courts, with the power 
draw inferences from the facts. 


The Circuit Cotrrt had rejected the finding of the 


Board that certain employees had been discharged 
violation of the Act because of their a in bel 
of “Amalgamated.” The evidence bearing upon that 


question was examined at length and the 


of the Court was stated as follows: 


re at 


On this state of the record we think that the Boar 
was justified in concluding that Kalamarie was in fa 
discharged because of his activities for Amalgan 
Appeals was 


The judgment of the Circuit Court of 
reversed and the case remanded to that court w 
directions to enforce the Board’s order in full. 

Mr. Justice McReyYNo ps took no part in the cor 
sideration or disposition of the case 

Robert B. Watts argued the case for National Labx 
Relations Board; Henry E. 
for Link Belt Co., Benjamin Wham for 
Union of Craftsmen. 


Sevfarth argued the case 


Independent 


Labor Law—Unfair Labor Practice—Refusal to 
Sign Contract 


A finding of the National Labor Relations Board that 
the petitioner has been guilty of unfair labor practices will 
not be disturbed on review when supported by evidence. 
That Board has authority to disestablish a labor union in 
whose organization petitioner has interfered. The refusal 
of an employer to sign a written agreement embodying the 
terms concerning wages, hours and working conditions 
reached by the employer and employees, is an unlawful 
labor practice. 


Heinz Co. v. National Labor Relatio: - wd, &5 
Adv. Op. 303; 61 Sup. Ct. Rep. 320; U.S r Week 
4118, (No. 73, decided Jan. 6, 1941) 

This is a proceeding brought by the National Labor 
Relations Board in the Court of Appeals for the Sixth 
Circuit to disestablish a plant labor organization (here- 
inafter called “Association”) and to recognize and bar- 
gain collectively with a labor organization affiliated 
with A. F. of L., (hereinafter called ‘“‘T nion” and 
to compel employer to sign a written contract embody- 
ing the terms of an agreement between employer and 
the union. The Circuit Court confirms the findings 
of the Board and ordered compliance wit . Be ard’s 
orders without modification. Certiorari was granted 
because of the public importance in the administration 
of the Labor Act of the questions involved and the 
judgment affirmed. The opinion of the Court was de 
livered by Mr. Justice STONE. 

Far the greater part of the opinior nsisted of a 
review of the evidence in order to determine whether 
or not the findings and orders of the Board were sup 
ported by evidence. It appeared from the opinion that 
there was little doubt that the plant union had been 
favored and the outside union disparaged and discour 
aged. The real question was whether the employer was 
responsible for those unfair labor — It was 
held that there was such knowledge on the part of the 
employer, of the action of subordinates ‘that the finding 
of the Board | iad substantial support in the evidence 
On this point Mr Justice STONE said 

The question is whether the act condemns sucl 
unfair labor practices so far as the 
employer may gain from them any adv:z 
bargaining process of the kind which tl 
To that extent we hold that the employer is within the 
reach of the Board’s order to prevent any repetiti f 
such activities and to remove the consequences of then 


activities as 
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n the employees’ right of self-organization, quite 
much as if he had directed them. 
We think there was adequate basis for the Board’s 
er prohibiting petitioner, its officers and agents, from 
terfering with the exercise of its employees’ rights of 
lf-organization or with the administration of the 
sociation or contributing to its support. 
lext for consideration came the evidence in relation 
he grounds supporting the order disestablishing the 
sociation. On this point Mr. Justice STONE said: 
remedial measure under § 10 (c) 
be employed by tl ard in its discretion to remove 
the obstacle to the employees’ right of self-organization, 
resulting from the continued or renewed recognition of 
union whose organization has been influenced by 


Disestablishment is 


infair labor practices. Whether this recognition is such 
n obstacle is an inference of fact to be drawn by the 
joard from all the circumstances attending those 
ractices 


The employer had argued that since it had finally 
cognized the union should be equally free to rec- 
enize the Association instead of the union, whenever 
» former represents a majority of the employees, but 
- Court rejected this contention on the ground that 
e Board had the right to consider, as it did, the con- 
ict of the employer failing to repudiate the action 
f its supervising employees in the unlawful labor prac- 
ices referred to, from which the belief was justified 
at the employer would continue to favor the Asso- 
ition rather than the union and on this point the 

Court said: 


From this and other circumstances disclosed by the 
evidence, the Board inferred, as it might, that the influ- 
ence of the participation of petitioner’s employees in 
the organization of the Association had not been 


removed and that there was danger that petitioner would 
seek to take advantage of such continuing influence to 
renew its recogniti f the Association and control its 
action. This we think afforded adequate basis for the 
Board’s order 
The final point discussed was the employers’ refusal 
to sign a written agreement. The finding of the Board 
n this point was sustained by reference to the his- 
tory of the collective bargaining process showing that 
the signature of a written contract had always been con- 
sidered a recognition of the union and a permanent 
memorial of the terms of the contract. It was urged 
that experience had shown that a refusal to sign a writ- 
ten contract has been a not infrequent means of frus- 
trating the bargaining process and had approved a fruit- 
ful source of dissatisfaction and agreement. Reference 
was had to the legislative history of the National Labor 
Relations Act as shown by House and Senate reports 
and the provisions of previous acts and the historical 
argument was summarized in the following language: 
We think that Congress, in thus incorporating in the 
new legislation the llective bargaining requirement 
of the earlier statutes included as a part of it, the signed 
agreement long recognized under the earlier acts as the 





Ss 





final step in the bargaining process. It is true that the 
National Labor Relations Act, while requiring the 
employer to bargain collectively, does not compel him 
to enter into an agreement. But it does not follow, as 
petitioner argues, that, having reached an agreement, 
he can refuse to sign it, because he has never agreed 


to sign one 
The natural inference to be drawn from such a re- 


fusal was illustrated by the following statement: 


A business man who entered into negotiations with 
another for an agreement having numerous provisions, 
with the reservation that he would not reduce it to 
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writing or sign it, could hardly be thought to have bar- 
gained in good faith. 
The final conclusion of the Court was stated as fol- 
lows: 

Petitioner's refusal to sign was a refusal to bargain 
collectively and an unfair labor practice defined by 
§8(5). The Board’s order requiring petitioner at the 
request of the Union to sign a written contract embody- 
ing agreed terms is authorized by §10(c). This is 
the conclusion which has been reached by five of the 
six courts of appeals which have passed upon the 
question. 

The judgment of the Circuit Court of Appeals was 
affirmed. 

Mr. Justice McReyNotps took no part in the con- 
sideration of disposition of this case. 

Mr. Earl F. Reed argued the case for Heinz Co.; 
Mr. Charles Fahy, Assistant Solicitor General, argued 
the case for respondent. 


Criminal Law—Federal Statutes—Espionage Act 
of June 15, 1917 


The Anti-Espionage Act of 1917 embraces and punishes 
the obtaining from a government employee out of govern- 
ment files and records, reports concerning the movements 
of foreign military and civil officials, private citizens, move- 
ments of fishing boats suspected of espionage and the tak- 
ing of photographs of American war vessels. 

The offenses mentioned in the act are not necessarily 
limited to those committed at the places and from the 
sources mentioned in the act. It is sufficient if the docu- 
ments or other things are “connected with” or “relating to” 
national defense. 

National defense as used in the Espionage Act is a generic 
concept of broad connotations referring to the military and 
naval establishments and the related activities of national 
preparedness. 

Whether the acts of the accused were connected with or 
related to the national defense is a question properly left 
to the jury. 

Gorin v. United States and Salich v. United States, 
85 Adv. Op. ——, 61 Sup. Ct. Rep. de ae 
Law Week 4128 (Nos. 88, 89, decided January 13, 
1941). 

Gorin, Salich and the wife of Gorin were indicted 
for violation of the Espionage Act of June 15, 1917. 
The indictment contained three counts. The first 
charged violation of Section 1(b) by obtaining docu- 
ments “‘connected with the National Defense.” The 
second charged violation of Section 2(a) in delivering 
and inducing the delivery of those documents to the 
petitioner Gorin, the agent of a foreign nation. The 
third charged violation of Section 4 by conspiracy to 
deliver them to a foreign government and its agent. 
The wife of Gorin was acquitted on all three counts. 
The defendants, Gorin and Salich, were found guilty 
on each count. Gorin was sentenced to the penitentiary 
for six years, Salich for four years, and each of them 
fined $10,000. On certiorari, the Supreme Court 
affirmed. 

The proof indicated that Gorin, a citizen of the 
union of the Soviet Socialist Republics, acted as its 
agent in gathering information. He sought and 
obtained from Salich, for substantial pay, the contents 
of over fifty reports relating chiefly to Japanese activi- 
ties in the United States. Salich, a naturalized Russian 
born citizen, was a civilian investigator for the Naval 
Intelligence Branch Office at San Pedro, California. 
The reports detailed the coming and going on the west 
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cuit. There the judgment of the district court was 
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bjectionable to defendants and the opinion con 


ed with the following statement: 
Viewing the instructions as a whole, we find no ob- 
ction sufficient to justify reversal. 


he judgment of the Circuit Court of Appeals affirm- 
the District Court was affirmed. 

Mr. Justice Murruy took no part in the considera- 
1 or decision of the case 

for the defend- 
Clore Warne, 
with him on the 
the case for the 


Donald R. Richberg argued the case 
ts (S. W. Richardson, Isaac Pacht, 
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ited States (Francis Biddle, Solicitor General, John 
oge, Assistant At General, Louis B. Schwartz, 
vin E, Huddleson, Ir... and Anderson Page with him 


Aliens—Registration 


The passage of the federal Alien Registration Act is an 
exercise by the Congress of the paramount authority of the 
nation over that subject. It preempts that field. The 
Alien Registration Act of the State of Pennsylvania, is an 
nvasion of federal authority and is invalid. 


Hines, Sec’y of | etc. v. Davidowitz, 85, Adv. 
Ip ; 61 Sup. Ct. Rey . U. S. Law Week 
135. (No. 22, decided January 20, 1941) 

In 1939 Pennsylvania adopted an Alien Registration 

t requiring every en eighteen years or over with 
ertain exceptions to register once ea h year, to provide 
ertain information required by the statute and by the 
Department of Labor, to pay a registration fee, to 
eceive and carry at all times an alien identification 
ard, and to comply with other requirements. Non 
xempt aliens who fail to register are subject to fine 
ind imprisonment liens brought suit before a 
three-judge district court against the Pennsylvania Sec- 
retary of Labor to enjoin the enforcement of the act. 
The three-judg: urt enjoined enforcement but in 
1940, after the Pennsylvania act had been held invalid. 


Congress enacted lien registration act. The basic 
subject of the State Federal laws is identical. The 
iliens appealed and the judgment was affirmed 

i F tl urt was delivered by Mr. Jus- 


Che opinios 
ricE BLACK 


The appeal was taken from a judgment rendered 
before the Federal Act touk effect and appellants sought 
to confine the question to the validity of the State 
statute, but the court held that that act must be viewed 
in the light of the Congressional act and that the real 
question was, whether the Federal power in this field, 
exercised or unexercised, is exclusive 

Passing therefore to the question of the supremacy 
of the national power in the field of foreign affairs, in- 


cluding power ovet 


migration, naturalization and de- 





portation, and the ef of treaties concerning the status 
f alien subject, Mr. Justice BLACK said: 

The Federal Government, representing as it does the 
collective ts of the forty-eight states, is entrusted 
with full exclusive responsibility for the conduct 
of affairs foreign sovereignties Our system 

f government is such that the interest of the cities, 
counties, and state no less than the interest of the 


people of the whole nation, imperatively requires that 


federal power the field affecting foreign relations be 
left entirely free from local interference 
Emphasizing the rtance of international relation 
ship in this field M sTICE BLAcK said: 
One of th mportant and delicate of all in- 


immemorially as a 


ternational re nships, recognized 





Court DECISIONS 





103 





responsibility of government, has to do with the pro- 
tection of the just rights of a country’s own nationals 
when those nationals are in another country. Experi- 
ence has shown that international controversies of the 
gravest moment, sometimes even leading to war, may 
arise from real or imagined wrongs to another’s sub- 

jects inflicted, or permitted, by a government. . 

Legal imposition of distinct, unusual and extraordi- 
nary burdens and obligations upon aliens—such as sub- 
jecting them alone, though perfectly law-abiding, to 
indiscriminate and repeated interception and interroga- 
tion by public officials—thus bears an inseparable re- 
lationship to the welfare and tranquillity of all the 
states, and not merely to the welfare and tranquillity of 
one. Laws imposing such burdens are not mere census 
requirements, and even though they may be immedi- 
ately associated with the accomplishment of a local pur- 
pose, they provoke questions in the field of international 
affairs. 

Mr. Justice BLack gave particular regard to the im 
portance of uniformity in the treatment of aliens and 
said : 

And where the federal government, in the exercise 
of its superior authority in this field, has enacted a 
complete scheme of regulation and has therein pro- 
vided a standard for the registration of aliens, states 
cannot, inconsistently with the purpose’ of Congress, 
conflict or interfere with, curtail or complement, the 
federal law, or enforce additional or auxiliary regula- 
tions. 

The conclusion of the Court on this question of the 
supremacy and exclusive character of the national legis 
lation was stated as follows: 


Our conclusion is that appellee is correct in his con- 


tention that the power to restrict, limit, regulate, and 
register aliens as a distinct group is not an equal and 
continuously existing concurrent power of state and 


nation, but that whatever power a state may have is 


subordinate to supreme national law. 


The second point discussed in the opinion involved 
inquiry whether or not Congress has so acted as to 
preclude enforcement of Pennsylvania’s law. The his 
tory of legislation and treaties from the colonial history 
to the time of the legislation under consideration was 
examined and in conclusion Mr. Justice BLACK said: 


We have already adverted to the conditions which 
make the treatment of aliens, in whatever state they 
may be located, a matter of national moment. And 
whether or not registration of aliens is of such a nature 
that the Constitution permits only of one uniform na 
tional system, it cannot be denied that the Congress 
might validly conclude that such uniformity is desirable 
The legislative history of the Act indicates that Con 
gress was trying to steer a middle path, realizing that 
any registration requirement was a departure from our 
traditional policy of not treating aliens as a thing apart 


but also feeling that the Nation was in need of the 
type of information to be secured. Having the con 


stitutional authority so to do, it has provided a standard 
for alien registration in a single integrated and all 
embracing system in order to obtain the information 
deemed to be desirable in connection with aliens. Wher 
it made this addition to its uniform naturalization and 
immigration laws, it plainly manifested a purpose to do 
so in such a way as to protect the personal liberties 
of law-abiding aliens through one uniform national 
registration system, and to leave them free from the 
possibility of inquisitorial practices and police surveil 
lance that might not only affect our international rela 
tions but might also generate the very disloyalty whic! 
the law has intended guarding against. Under these 
circumstances, the Pennsylvania Act cannot be enforced 
Mr. Justice Stone filed a dissenting opinion. The 
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opening paragraph of his opinion indicates the measure 
of his dissent. 

Undoubtedly Congress, in the exercise of its power 
to legislate in aid of powers granted by the Constitu- 
tion to the national government may greatly enlarge the 
exercise of federal authority and to an extent whicl 
need not now be defined, it may, if such is its will, thus 
subtract from the powers which might otherwise be 
exercised by the states. Assuming, as the Court holds, 
that Congress could constitutionally set up an exclusive 
registration system for aliens, I think it has not done 
so and that it is not t the courts to do 
that which Congress has failed to do 
Calling attention to the fact that the opinion of the 

court does not deny that the Pennsylvania registration 
statute, when passed, was a lawful exercise of the Con- 
stitutional power of the State, he said: 


he province of 


exclusive control over 
the admission of aliens into the United States but, but 
after entry, an alien resident within a state, like a citi- 
zen, is subject to the police powers of the state and, in 
the exercise of that power, state legislatures pass 
laws applicable exclusively to aliens so long as the dis- 
tinction taken between aliens and citizens is not shown 
to be without rational basis. .. . The federal government 
has no general police power over aliens and, so far as 
it can exercise any control over them, it must be in the 
pursuance of a power granted to it by the Constitution. 
Mr. Justice STONE also pointed out th: Fed 
eral act did not at any point conflict with the State 
statute nor by its terms purport to control or restrict 
State authority, but that the Government contended 
that Congress by passing the Federal act had occupied 
the field. He denied the validity of a test by such 
expressions as “occupying the field” and stated his view 
of the rule as follows: 


government has 


The national 


may 


that the 


Federal statutes passed in aid of a granted power 
obviously supersede state statutes with which they con 
flict. But we are pointed to such conflict here. In 
the exercise of such also has wide 
scope for prohibiting state regulation of matters which 
Congress’ may, but has not undertaken to regulate itself 
But no words of the statute or of any committee report, 
or any Congressional debate indicate that Congress in 
tended to withdraw state any part of their 
constitutional power over aliens within their borders. 


Congress 


powers 


from the 


He supported that interpretation of the rule by ref- 
erence to the effect of the exercise of the treaty making 
power and pointed out that no treaty has a nullifying 
power over State statutes unless it conflicts with them 
His dissenting opinion was closed with the following 
paragraph : 

Here compliance with the state law does not preclude 
or even interfere with compliance with the act of Con- 
gress. The enforcement of both acts involves no more 
inconsistency, no more inconvenience to the individual 
and no more embarrassment to either gvovernmet thar 
do any of the laws, state and national, such as revenue 
laws, licensing laws, or police regulations, where inter- 
state commerce is involved, which are equally applied 
to the citizen because he is subject, as are aliens, to a 
dual sovereignty. 

The Curer Justice and Mr. Justice McReEyNo.ps 
concur in the dissenting opinion 

M. Louise Rutherford and William S. Rial, Deputy 
Attorneys General, argued the case for the Pennsyl- 
vania authorities. (Claude T. Reno, Attorney General 
of Pennsylvania with them on the brief.) Isadore 
Ostroff argued the case for the aliens. (Herman Steer- 


man and Messrs. Needle, Needle & Needle with him on 
General, argued 


( Fran- 


the brief). Francis Biddle. Solicitor 
the case for the United States as amicus curiae 
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Bankruptcy—Section 77—Damages for 
Rejection of a Long-Term Lease 


Upon the rejection of a 999-year lease, by Trustees under 
Section 77 of the Bankruptcy Act, the lessor is entitled to 
a claim for the actual damage sustained by reason of the 
rejection of the lease. The actual damage is measured by 
the present value of the rent reserved less the present rental 
value of the remainder of the term. 

Earnings, proved for a 14-year past 
admissible basis for estimating probable future earnings for 
8 years, and an award of damage predicated on future 
earnings, so determined, will be sustained as the present 
rental value of the remainder of the term. 

Palmer v. Connecticut Ry. & Lighting | 85 Ad 
Op. 283 ; 61 Sup. Ct. Rep. 379; U. S. Law Week, 41 
(No. 38, decided January 6, 1941). 


period are an 


The opinions in this case deal with questions as t 
the proof of damages upon the rejection of a long term 
lease, by Trustees in bankruptcy under Section 77 (b) 


of the Bankruptcy Act. 

The Trustees of the New York, N¢ Haven and 
Hartford rejected a 999-year lease of certain proper- 
ties of the Connecticut Railway and Lighting Com 
pany, respondent. The annual rent reserved under the 


lease was about $1,050,000. At the time of its rejec 
tion the lease had 969 years to run 

The statute allows a claim to the lessor “to the ex- 
tent of the actual damage or injury in accordance with 


principles obtaining in equity proceedii 


previous ruling by the Supreme Court, 305 U. S. 493, 
the measure of damages was laid down as “the present 
value of the rent reserved less the present rental value 
of the remainder of the term.” 

To prove the rental value the respondent offered ev 


dence of annual earnings for 40 years. Future earn- 
ings for the period 1939-1975 were estimated by alter- 
native calculations of average annual earnings, before 
federal taxes, over 4 prior base periods each ending 


December 31, 1938: (1) the preceding 1% years of 





100% bus operation; (2) three years of actual opera- 
tion, after rejection, covering a transition from trolley 
to bus operation; (3) ten years, 1929-1938, as to which 
partial reconstruction of the accounts was necessary; 
and (4) fourteen years, 1925-1938. To get rental 
value the earning power of money in the sinking fund 
and annual payments to it were added to operating 
profit calculated from the four base periods Since the 
earnings were erratic, varying from $78,000 to $775,000 
in the 14 year period, the annual rental value for the 
future varied according to the base used Damages 
calculated for 40 years showed a range from 9 mil 
lions to 13%4 millions 

The district court refused to find future ea gs by 
projecting the average earnings for any of four 


base periods. It concluded that even if there were ac- 
ceptable proof of the annual rental value for 40 
or any period materially shorter than the 
of the term, it would be inconclusive as t 
value of the remainder, since profits or losses 
not included would upset the calculations for the earlier 
vears. 

The circuit court of appeals con 
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the evidence of rnings over experience of 14 
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n certiorari, the Supreme Court affirmed the ruling 
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Liver sles irts are entirely justified in as- 
that for t vears ahead the rent and the 
ntal value are tl As a consequence, evidence of 
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operation. The failure to produce further ev:ence, either 
through experts or transportation surveys, was not fatal 
to respondent’s case, even though such evidence is ad- 
missible. We see no reason to disagree with the con- 
clusion of the circuit court of appeals that under the 
evidence presented the damages for eight years might be 
predicted with a “fair degree of certainty.” 

Mr. Justice DouGvas delivered a dissent, in which 
Mr. Justice BLack concurred, in which the view is 
urged that the proof was inadequate to support any 
award without violating the rule against the allowance 
of speculative damages. 

Mr. Justice FRANKFURTER also delivered a briei 
dissent. 

The case was argued by Mr. James Garfield for the 
petitioners, and by Mr. George W. Martin for the 
respondent. 


Income Taxes—Deduction of Losses on 
Foreclosure Sale of Capital Asset 


The sale of a capital asset at a foreclosure sale, after 
default under the purchase contract, constitutes a sale within 
the meaning of Section 23 (e) (2) (j) of the Revenue Act 
of 1934, so that the deduction of the loss on account of the 
sale is limited under the capital loss provisions of Section 
117 (b). 

Helvering v. Hammel, 85 Adv. Op. 295; 61 Sup. 
Ct. Rep. 368, U. S. Law Week, 4115 (No. 49, decided 
January 6, 1941). 

This case involves the question whether a loss sus 
tained by an individual taxpayer on foreclosure sale of 
his interest in realty, acquired for profit, is a loss de 
ductible in full from gross income under Section 23 (e) 
(2) of the 1934 Revenue Act, or is a capital loss de- 
ductible only to the limited extent provided in Sections 
23 (e) (2) (j), and 117. 

Section 23 (e) (2) permits the deduction of losses 
sustained during the year incurred in any transaction 
for profit, in the computation of taxable income. Sub- 
section (j) provides that “losses from sales or ex 
changes of capital assets” shall be allowed only to the 
extent of $2,000 plus gains from such sales or ex- 
changes as provided in Section 117 (d). “Capital as- 
sets,” under Section 117 (b) means “property held by 
the taxpayer but does not include stock in trade 
of the taxpayer . . . or property held . . . primarily for 
sale to customers in the ordinary course of his trade 
or business.” 

In the instant case, the taxpayers with others in a 
syndicate had bought land on a “land contract.” Th 
buyer defaulted, and on foreclosure a sale was ordered 
The respondents’ contribution to the purchase money 
some $4,000, was lost. 

In computing the respondents’ taxable income for 
1934, the commissioner treated the taxpayers’ interest 
in the land as a capital asset, and allowed deduction of 
the loss from gross income only to the extent of $2,000 
as provided in Section 23 (j) and 117 (d), in the case 
of losses from sales of capital assets. The Board of 
Tax Appeals ruled that the loss was deductible in full, 
and the circuit court of appeals affirmed, holding that 
loss established on a foreclosure sale was not a loss 
from a “sale” within the meaning of Section 23 (j) 

On certiorari this ruling was reversed by the Su 
preme Court, in an opinion by Mr. Justice STON: 
The opinion cites the respondents’ argument that a 
distinction is to be drawn between a voluntary sale of 
a capital asset and an involuntary sale through foreclo- 
sure of a lien on the capital asset. This distinction is 
rejected by the Court’s opinion, as without foundation 
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in the language, or in the history or purpose of the 
statutory provisions applicable. 

The following portion of the opinion sets forth the 
Court’s view on this question: 

Congress thus has given clear indication of a purpose 
to off-set capital assets by losses from the sale of like 
property and upon the same percentage basis as that on 
which the gains are taxed. .. This purpose to treat gains 
and deductible losses on a parity but with a further spe- 
cific provision provided by Section 117 (d) of the 1934 
Act, permitting specified percentages of capital losses to 
be deducted from ordinary income to the extent of $2,000, 
would be defeated in a most substantial way if only a 
percentage of the gains were taxed but losses on sales 
of like property could be deducted in full from gross 
income. This treatment of losses from sales of capital 
assets in the 1924 and later Acts and the reason giver 
for adopting it afford convincing evidence that the “sales” 
referred to in the statute include forced sales such as 
have sufficed, under long accepted income tax practice, 
to establish a deductible loss in the case of non-capital 
assets. Such sales can equally be taken to establish th 
loss in the case of capital assets without infringing the 
declared policy of the statute to treat capital gains and 
losses on a parity. We can find no basis in the language 
of the Act, its purpose or its legislative history, for say- 
ing that losses from sales of capital assets under the 
1934 Act, more than its predecessors, were to be treated 


any differently whether they resulted from forced sales 
or voluntary sales. True, the interpretation of 
a statute have some sc pe fi ting a restricted rather 
than a literal or usual meat f its words where ac 





ceptance of that meaning well i lead to absurd results, 

or would thwart the obvious purpose of the statute. 

But courts are not free to reject that meaning where 

no such consequences follow and where, as here, it ap- 

pears to be consonant with the purposes of the Act as 
declared by Congress and plainly disclosed by its struc 
ture. 

No. 62, Electro-Chemical Engraving Co. Inc. 7 
Commissioner, 85 Adv. Op. ; 61 Sup. Ct. Rey 
372, U. S. Law Week, 4117 (decided January 6, 1941) 
disposes of a similar question in respect of a corporate 
taxpayer. The ruling of the circuit court, limiting the de- 
ductible capital loss in accordance with Section 117 (2) 
is affirmed for the reasons stated in the Hammel casé 
opinion. 

Mr. Justice Roperts dissented in both cases. 

The case was argued by Mr. Norman D. Keller for 
the Government and by Mr. John J. Sloan in No. 49, 
and by Mr. George P. Halperin for the petitioner and 
by Mr. Keller for the Government in No. 62. 


Summaries 


Bankruptcy—Appeals from Orders Making or 
Refusing Allowances of Compensation. 
Reconstruction Finance Corporation v. Prudence 
Securities Advisory Group, 85 Adv. Op. 300; 61 Sup 
Ct. Rep. 331; U. S. Law Week, 410 (decided Janu- 

ary 6, 1941). 
Certiorari to consider the proper procedure in taking 
an appeal from an order making or refusing allowances 
of compensation or reim burseme nt under Chapter X of 
the Chandler Act. Dickinson Industrial Site, Inc. v. 
Cowan, 309 U.S. 382, ruled that all orders of that 
character are appealable only in the discretion of the 
circuit court of appeals. Prior thereto it had been held 
in the second circuit that appeals from such orders, 
involving $500 or more could be had as a matter of 
right. London v. O’Dougherty, 102 F. (2d) 524. In 
the interim the petitioners endeavored to take appeals 

















from compensation orders under former Section 
by filing notices of appeal, within the period provide 
by Section 25 (a), in the district court. But after th 
decision in the Dickinson Case the circuit court dis 
missed the appeals. 

On certiorari the Supreme Court, in an opinion 
Mr. Justice DoucGtas held that, while the proper pr 
cedure here for appealing was to file an appeal in the 
circuit court, and although the procedure adopted | 
the petitioners was irregular, it was not a fatal ju 
dictional defect, and that the circuit court had powés 
to allow the appeals. The orders below were reversed 

Mr. Justice REEp delivered a brief concurring opi 
ion, in which Mr. Justice Roperts joined. 

The case was argued by Assistant Solicitor General 
Charles Fahy for the petitioners, and by Mr. Joh 
Gerdes for the respondents. 





Income Taxes—Losses on Retirement of Securities 
—Not Deductible as Bad Debts—Classed 
as Capital Losses. 
McClain v. Commissioner of Internal Revenue, 85 
Adv. ( p. 293 : 61 Sup. C2. Rep. 373, [ > law Week, 


4115; No. 55; Helvering v. Thomson, Adv. Op = 
61 Sup. Ct. Rep. 373, (No. 58, decided January 6 
1941). 
. W 
Certiorari to determine whether upon the surrendet 
of bonds or debentures in exchange for a money pay 
ment less than cost, a taxpayer may deduct the loss n 


from his gross income as a bad debt under Section 
23(k) or must treat it as a capital loss under Section n 
117(f) of the Revenue Act of 1934. 


In both cases ( Nos. 55 and 58) the taxpayers owned 
securities, the issuers of which became finan ‘ally em 1 
barrassed. The taxpayers accepted cash saaieete sub 
stantially less than the face amount of the debts evi € 
denced by the securities, and in their income tax ( 
returns charged off the losses and claimed deduction t 
therefor. ‘ 

In No. 55 the Commissioner, the Board 0: Tax Ap- I 
peals and the Circuit Court of Appeals disallowed the 
deduction. 

In No. 58 the Commissioner and the Board disal- 
lowed the deduction, but the Circuit Court of Appeals I 


reversed. 

On certiorari the views of the Commissioner and the | 
Board were sustained by the Supreme Court, and the 
judgment in No. 55 affirmed and that in No. 58 re- | 
versed. Mr. Justice Roberts delivered the opinion of 
the court. 

Section 117(f) provides that for purposes of the 
title dealing with capital gains and losses, “amounts 
received by the holder upon the retirement” of certain 
securities, including those involved here, “shall be con 
sidered as amounts received in exchange therefor 

The opinion construes this provision as transferring 
transactions of the character here involved from the 
category of bad debt transactions to that of capital 
gains and losses. 

The case was argued by Mr. Edward D. Smith, Jr 
for the petitioner and by Helen R. Carloss for the 
respondent in No. 55, and by Helen R. Carloss for the 
petitioner and by Mr. T. F. Davies Haines i 
respondent in No. 58. 


Treaties—Conclusiveness of Awards of German- 
American Claims Commission—Judicial Power Over 
Foreign Relations 
Z & F Assets Realization Corp. v. Cordell Hull, 
Adv. Op.. 336, 61 Sup. Ct. Rep. 351, U. S. Law 
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sRUARY, 1941 


ek 4120 [| Nos. 381, 382, decided January 6, 
$1.) 

ertiorari to review a decision of the District Court 
the District of Columbia which dismissed an action 
.olders of awards of the Mixed Claims Commission, 
ted States and Ge iny, seeking to invalidate later 


irds of the Commission which had been certified for 
yment by the Secretary of State in favor of the Le- 
Valley Railroad Company, and others, on account 
f German sabotage which caused 
and Kingsland, New Jersey, 
1916-1917. The action had been dismissed on the 
und that the quest validity of the awards is po- 
cal in its nature and the court was without jurisdic 
n to entertain it. 
Che Court’s opiniot 


lamages arising out ¢ 


‘plosions at Black J 


by Mr. Cuier Justice HUGHEs, 
Ids that the prior irdees have standing under the 
ettlement of War ‘ is Act of 1938, to sue to protect 
eir interests under the Act, but they may not avoid 
e conditions of the , successfully challenge pay- 
ents for which the Act provides. It then finds that in 
nacting the provision ich required the Secretary of 
e Treasury to pay out of a special account all awards 
the Commission certified to him by the Secretary of 
State, Congress intended to impose upon the Secretary 
State duties v were not merely ministerial, but 
which required the exercise of his deliberation and judg- 
ent in relation to the conduct of foreign affairs; that, 
therefore, the certif of the Secretary certifying pay- 


nent is conclusive under the terms of the statute and 
ther award holders have no right to complain at pay- 
ment of later awards which he has certified. 

Mr. Justice Roserts did not participate. 

Mr. Justice BLAcK concurred in a separate opinion 
n which he was joined by Mr. Justice DouGias. The 
concurring opinion concludes that the prior award hold- 
ers set up no justifiable controversy which the Court 


could determine since the questions raised involved _rela- 
tions between the United States and Germany which 


are Constitutionally committed exclusively to the legis- 
lative and executive departments. 
The case was argued on December 9th and 10th, 


1940, by Mr. Joseph M. Proskauer for petitioner Z & F 
Assets Realization Corp., by Mr. Fred K. Nielsen for 
petitioner American-Hawatian Steamship Company, by 
Mr. Solicitor General Biddle for respondents, Cordell 
Hull and Henry Morgenthau; and by Mr. William D. 
Mitchell for respondent 


| Lehigh Valley Railroad Com 


pany. 


Due Process of Law—Validity of State Oil Prora- 
tion Order—Power of Federal Courts to Review 
State Administrative Action 


Railroad Comn n of Texas v. Rowan & Nichols 


Oil Co. 85 Adv. Op. 321, 61 Sup. Ct. Rep. 343, U. S. 
Law Week 4106, 4108. [No. 218, decided January 6, 
1941.] 

Certiorari to review a decree of the Federal District 
Court in Texas which enjoined the enforcement of an 


order of the Texas Railroad Commission formulating a 
plan of proration among oil well owners of the total 


amount of oil then allowed to be produced in the East 
Texas field. The Commission’s order involved a modi- 
fication of its previous order held valid in Railroad 
Commission of Texas v. Rowan & Nichols Oil Co., 310 
U. S. 573 (summarized in 26 A. B. A. J. 587 (July, 
1940). The modification took into account two new 


factors, bottomhole pressure and the quality of sur- 


rounding sand, as well as hourly potential in the formula 
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used to determine the allowable production for wells 
which could not produce 20 barrels a day. 

The Court's opinion by Mr. Justice FRANKFURTER 
first points out that the order satisfied all procedural 
requirements. It finds that the previous order and the 
present one are indistinguishable on constitutional lines. 
It discusses in detail the complications of oil production 
regulation and concludes that the Constitution does not 
warrant judicial rejection of the conclusions of the Com- 
mission. The injunction decree of the District Court 
was, therefore, vacated. 

The Cuier Justice, Mr. Justice McReyNo vps, and 
Mr. Justice Roperts, noted their dissent for the rea 
sons given in their dissenting opinion in Railroad Com- 
mission of Texas v. Rowen & Nichols, supra. 

The case was argued on December 12th and 13th, 
1940, by Mr. James P. Hart to appellants and by Mr. 
Dan Moody for appellee. 


Suits Against the United States—Validity of Judg- 
ment When Jurisdiction Is Attacked—Suits Under 
Trading with the Enemy Act 

United States v. Irving Trust Company, 85 Adv. Op. 
—, 61 Sup. Ct. Rep. —, U. S. Law, Week 4124. 
[No. 75, decided January 6, 1941.] 

Certiorari presenting the question whether an un 
appealed decree of the District Court agamst the Ahen 
Property Custodian entered in 1929, m a sut under 
§ 9 (a) of the Trading with the Enemy Act winch pet 
mits anyone not an enemy or ally of enemy claiming an 
interest or right in alien property seized, or to whom a 
debt may be owing by the alien enemy, to sue the Alien 
Property Custodian, to establish his right and secure 
payment out of the seized property, may be set aside in 
collateral proceedings on the ground that the court was 
without jurisdiction because the beneficial owner of the 
claim sued on was an “enemy” as defined by the Act, 
and the suit was, therefore, one against the United 
States to which it had not given its consent. 

The Court’s opinion by Mr. Cuter Justice HuGues 
holds that the district court upon trial of the original 
action was obliged to resolve the disputed question of 
fact as to the status as an “enemy” of the claimant, and 
its decision that the jurisdictional facts were established 
cannot be attacked collaterally, but could have been re 
viewed only by appeal. 

Mr. Justice Murpuy did not participate. 

The case was argued on December 19, 1940, by Mr. 
Assistant Attorney General Shea for petitioner and by 
Mr. Nathan L. Miller for respondents. 


Due Process—State Statues—Notice to Corporation 
as Notice to Shareholders 


V oeller v. Neilston Warehouse Co., 85 Adv. Op. 314, 
61 Sup. Ct. Rep. 376, U. S. Law Week 4113. [No 
97, decided January 6. 1941]. 

The Ohio Supreme Court held that the Ohio statute 
providing that the value placed upon his stock by a 
dissenting shareholder should, after six months, and 
under certain circumstances, be conclusively deemed 
to be equal to the fair cash value, operates uncon 
stitutionally against the majority shareholders because 
it violates the due process clause of the 14th Amend 
ment. The statute required that the demands of the 
dissenters be made known only to the corporation, and 
it was urged that the majority shareholders were thus 
deprived of property without notice and opportunity 
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for hearing. Certiorari was allowed and the judgment 
of the Ohio Court affirmed 

The Court’s opinion by Mr. Justice BLack finds 
that the statute does not violate the Federal Constitu- 
tion. Held that notice to the corporation of the de 
mand for payment constituted notice to the majority 
stockholders and is a compliance with Constitutional 
due process. 

The case was argued on December 18, 
Francis J. Wright f 
Mr. Carrington T. Mars 
for petitioners. 


1940, by Mr. 
or respondents and submitted by 
hall and Mr. Orland R. Drawfis 


Government Contracts—Processing Taxes 
United States v. Cowden Mfg. Co., 85 Adv. Op 


—, —— Sup. Ct. Rep , U. S. Law Week 412 
(No. 188, decided January 13, 1941) 
Respondent (hereinafter called “manufacturer’’) 


contracted with the United States to furnish certain 
mechanics’ suits at a stated price, plus processing and 
other taxes imposed or charged by Congress after the 
date of the opening of bids directly upon 
the “production, manufacture or sale of the supplies 
covered by this contract.” The contractor arranged 
with sub-contractors for the purchase of cotton cloth, 
thread, and labels to be used in manufacturing the suits. 
After the opening of bids, p taxes were 
imposed on the sub-contractors for the cotton thread 
and labels which they paid, and for which the con- 
tractor, pursuant to the terms agreement with 
the sub-contractor, reimbursed them and so charged the 
government with the amount of the taxes so refunded. 
The Comptroller General rejected the claim. The con- 
tractor brought suit in the Court of Claims and 
obtained judgment. Certiorari was granted because of 
the importance of the question and the judgment of the 
Court of Claims was reversed. 

It was held in an opinion delivered by Mr. Justici 
Murpuy, that under the contract the United States 
had not agreed to pay 9 the amount which 
he paid to his sub-contractors to reimburse them fot 
taxes paid by them for the processing of the 
sold by them to the contractor, but only those imposed 
on contractor and paid by him pursuant to an obligation 
directly imposed upon him by a statute which exacts 
the tax. 

The case was argued I 
Biddle, Solicitor 


applic abie 


rocessing 


ot his 





the contract 


gt ods 


Andrew D. Sharpe (Francis 
1 O. Clark, Jr., As- 
sistant Attorney Monarch, and 
Hubert Will with him on the brief) for petitioner ; 
Phil D. Morelock (Morelock & Lamb with him on the 
brief) for respondent. 


Gene ral, Samus 


General, J. Louis 


State Statutes—Nebraska Full Train Crew Law 
Henry J. Beal, Co Missouri Pacific 


, giae / ‘2 
uniy Altorne 





Railroad Corporation, —— Adv. Ops. — Sup. 
Ct. Rep. U. S. Law Week 4140. (No. 72, de- 
cided January 20, 1941), 


A statute of Nebraska makes unlawful for any 
railroad in that state to operate passenger or freight 
trains without train crews of specified numbers. The 
railroad invoked the jurisdiction of the district court on 
grounds of diversity of citizenship and sought to re- 
strain the enforcement of the act. The district court 
granted injunction, and the court of appeals affirmed 
The Supreme Court took the case on certiorari and 
reversed the lower c _ with instructions to the dis- 
trict court to dismiss the bill of complaint. 


Mr. Justice STON! delivesed the opinion of the 
court. The basis of the decision was that courts of 


equity do not ordinarily restrain criminal prosecutions 
especially where the only threater pros 


ecution in State courts by State officers for an alleged 


+h 
1ed action is tne 


AMERICAN Bar ASSOCIATION JOURNAL 


VoL. 27 


was held that interferenc: 
in state 


violation of State law. It 
with the process of the criminal law 
justified only in most exceptional « 
where there is clear proof that injunctive relief is nec 
essary to prevent irreparable injury. It was held 
there was no sufficient proof of irreparable injury ai 
no proof of danger of multiplicity of prosecuti 
The case was remanded with instructions to dismiss 
but the Cuier Justice, Mr. Justice McREYNOLDs a1 


Cases is 


ircumstances a! 


Mr. JusTICE STONE were of opinion that the cas 
should be remanded to the district court for furtl 
proceedings. 

J. Emerson Kokjer and J. Edwin Vail, Assistant 


\ttorneys General of Nebraska, argued the case for t 
State and County authorities. (Walter J. Johnso1 
\ttorney General of Nebraska with them on the brie 

George L. DeLaney argued the cas: tl i] 
(J. A. C. Kennedy, R. Svoboda, Y. C. Hollen and |] 
Svoboda with him on the brief). 


Federal Securities Act—Sale of Treasury Stock 
Not Registered For Sale Under That Act 

A. C. Frost & Company v. Cocur D’Alene Mines 
Corporation, ——Adv. Op. ——, Sup. Ct. Reps 
, U. S. Law Week 4142 (No. 78, decide 4 
20, 1941). 

Respondent corporation (hereinafter called ‘Mining 
Company”) contracted to one Boland, sole and ex 
clusive right purchase the whole or any 
treasury stock for Boland immediately as: 
the contract to pene oner Frost & Company (1 
after called “broker’”). 165,000 shares were sold and 


part of its 





resale. igned 


erein 


paid for. None of pe shares were registered unde1 
the Securities Act of 1933. The Mining ( npany 
refused delivery of the remaining optioned stock on 


the — that none of the shares were so registered 
The broker brought suit in an Idaho State court for 
damages for the breach of the contract Che answer 


denied liability on the ground that the contract was 
entered into in violation of law and particularly in vio 


lation of the rss te! Act of 1933. 

The trial court held the option unenforceable so fat 
as not executed because contrary to law, that petitione: 
could recover only on the executed sales b ot for 
failure to deliver. 

The Supreme Court of Idaho ruled that the contract 
was void from ‘the ied sayy i ordered final judg 


ment for the mining company. 

The Supreme Court took the case on certiorari since 
the action was based solely upon the interpretation and 
application of the Securities Act and a federal question 
was thus presented. The judgment of the Supreme 
Court of Idaho was reversed. 

Held, in an opinion by Mr. 
that the purpose of the act is to prot 
requiring publication of certain 
securities before offer for 





Justice McREyYNOLDs 


intormation respecting 


sale. That since the act 


gave definite remedies for the failure to register and 
did not declare the sale of unregistered shares absolutely 


void, and since such a holding was deemed to be in- 
jurious to the public interest, the courts shou 
to the prescribed sanctions another and 
penalty which might be followed by injurious 

Mr. Justice STONE concurred in the result 

Mr. JUSTICE Douce As took no part 

Robert L. Wilkinson and John W. Cragun 
the case for the Broker; William H. Langroise and 
James A. Wayne for the Mining Company; Francis 
Biddle, Solicitor General, Edwin M. Huddleson, Jr., 
Chester F. I Assistant General Counsel, and Chris 
topher M. Jenks, Assistant 
on behalf of SEC 


different 
re sults 


argued 





ne 
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] _ 1 ¢ 1 hy ft 
(;seneral sé e riel 























BETTER OPINIONS — HOWrP 


By Hon. Rospert G. SIMMONS 


Chief Justice, Supreme Court of Nebraska 


In his letter of transmission the author of this article 
ae 


“In preparing to write the paper ‘Better Opinions— 


low?’ I wrote to every presiding judge of all the 
pellate courts—state and federal—to the deans of 
st of the law schools and to others in the profession. 
submitted to them the question, ‘How can the bar 


sist the appellate 


ibstance of opinions 


courts in improving the form and 
’ I asked their constructive crit- 
ism of the work of the appellate courts and called 
particular attention Mr. Beardsley’s address in Chi- 
ago a year ago suggesting that the bar submit pro- 
posed opinions with their briefs. The paper is based 
ipon the replies received, together with my own limited 


vperience as an appellate judge.” 


RECENT survey made by a committee of the 

American Bar Association shows that a great 

majority of lawyers prefer: One—Short written 
ypinions; Two— Memorandum opinions in cases in 
which the law is already clear ; Three—The omission of 
“pure dicta.’’! 

In legal publications, and wherever lawyers gather, 
the charge is made that opinions are too long; that 
they are lacking in clarity and conciseness; that they 
result in an overabundance of and confused statements 
of the law and in excessive burdens upon the work of 
the research lawyer; and that they cause difficult, if 
not unbearable, expense to the lawyer who makes an 
effort to buy the published decisions of the courts of 
the country. The charge is generally made that the 
fault lies with the appellate court judges. 

These objections go to opinions in cases in which 
the lawyer has not been a party. To the lawyer who 
represents the successful litigant, almost any opinion is 
acceptable if he approves the conclusion. An analysis 
of motions for rehearing indicates that most lawyers 
do not favor short opinions in cases in which they 
represent the losing party. To the unsuccessful liti- 
gant, the opinion seldom, if ever, is correct. It is sub- 
ject to adverse, profane, criticism if it does not 
specifically answer all propositions advanced by the los- 
ing party, and if loes not particularly discuss all 


cases cited in support of those propositions. It is to 
the credit of our profession that the lawyer, for the los- 
ing litigant, is not satisfied. He should believe in the 
justice of his cause and the legal propositions which he 


advances. 

It is my purpose in presenting this paper to provoke 
discussion between the bench and the bar en this gen- 
eral subject. It is a subject that should be discussed. 
It is not my purpose to defend either the shortcomings 
or the long opinions of appellate courts. Judges, like 
other mortals, are human. Judges and courts make 
mistakes. Their work is not perfection either in form 
or substance. I know of no judge who would not admit 


frankly that some of his opinions are too long, and 
by no means perfect. Nor do I know of any judge 
who is not ready and anxious to improve the quality of 


1. See Report of Committee on Legal Publications and 
Law Reporting at Philadelphia, Sept. 1940; Annual Report 
A. B. A., 1940. See also summary of such Report, Decem- 


ber 1940 issue of A. B. A. JourNnat, p. 943. 
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his work. 

Let us assume the merit of the charge. What is to 
be done about it? Before a remedy can be prescribed, 
it is necessary to determine the cause of the trouble. 
On the surface, it might appear that the fault lies en- 
tirely with the appellate judges—for do they not write 
the opinions against which complaint is made? 

Let us analyze the problem. What are the purposes 
of an opinion? First, the proposed opinion represents 
the work of one judge who has given intensive study 
to the record, the briefs, and the law, and is the deci- 
sion which he recommends to his associates for adop- 
tion. It contains his reasons for that recommendation. 
Second, it advises the trial court and the litigants of 
the decision and the reasons therefor. Third, if the 
decision results in a reversal and a retrial, it—so far 
as the issues presented require—directs the trial court 
as to what shall be done in the subsequent proceedings. 
Finally, for bench, bar, and layman, the opinion serves 
as an authoritative guide to the rules of law to be fol- 
lowed in the future. 

What must be the content of an opinion? It must 
state: First—the facts either of pleading or evidence, 
or both; second, the issues presented for decision, and, 
in some but not all cases, how those issues arise ; third, 
the applicable law, and where not already definitely 
declared, the statement of sound fundamental princi- 
ples and the necessary reasoning leading from those 
principles to the conclusion embodied in the judgment 
of the court; and, fourth, the decision reached. The 
opinion should contain facts, issues, law, reasons, and 
decision with sufficient detail, exactness, and clarity to 
enable the profession to determine, from the opinion, 
without too much effort, just what has been decided 
and why. 

From the above analysis of the purpose and content 
of an opinion, it is obvious that we cannot streamline 
opinions to the plan of the report of a train wreck, 
“Off again, on again, gone again Finnigan,” without 
doing violence to the service that the written opinion 
renders. It is also obvious that mere brevity is not 
the ultimate end to be achieved. 

The memorandum opinion is, of course, in its final 
analysis, a short opinion. It disposes of the litigation, 
but serves no other useful purpose. A short opinion, 
in many cases, will no more adequately serve the pur- 
pose which an opinion accomplishes than would a pas- 
senger bus serve to carry the volume of traffic now 
handled by the streamlined, air-conditioned trains. Just 
as the traffic to be carried on the train depends upon 
the shipper, not the crew, so, to a certain extent, an 
opinion’s length is controlled not by the writer, but by 
the issues presented and the difficulties of their solu- 
tion. The more questions presented, the longer the 
opinion, is an inescapable conclusion. 

Wherein can judges improve opinions? 

Opinions often contain useless recitals of the plead- 
ings, detailed recitals of immaterial facts, and often 
unnecessary recitals of evidence which the trial jury 
has disbelieved. They often likewise contain lengthy 
quotations from opinions, textbooks and statutes. It 
is sometimes necessary to state pleadings in order that 
issues may be clearly presented. Where a factual situa- 
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tion is presented for decision, a detailed recital is nec the court as often as the bar assumes them to be. ‘1 
essary for clarity. are made necessary solely by the limitations ol 
Short quotes tron ypinions are readily justified and the volume of work, Judges are more anx 
They are not often used unless clear and concise. To ro the bar to escape from them. Tl yperatior 
use them as made, particularly where stating an estab > bar is sought in that effort. \ny in provement 
lished rule, rather than to attempt to paraphrase the the a of appeals will be an aid 
rule is to avoid the possible inference of a change in Gesired end 
the rule. The quotes likewise call attention to the Wherein can the bar help the appellate courts 
specific part of an opinion relied upon as an authority. their work more effectively : 
it may be conceded that lengthy quotations from the The following suggestions are made, not as a prea 
reports of the court’s own decisions are seldom justi- ment, but in the utmost humility and go aith and 
fied. However, it is recognized tl in many of our an effort to cooperate with the bar in a solu 
western states, if not in all states, there are many law this problem. It is one that calls for cooperatior 


yers who do not possess or have access to the reports The time to begin in the preparation of a brief in 

or other states. To them, quotes are of value Mm the appellate court is when the facts are being investigat 
study of opinions. Mere citations lecisions of other and the origi apes. eadings being prepare The law 

jurisdictions are, as a practical proposition, often use who properly pt epares his pleadings, briefs his case 

less. Should quotes be excluded for the sake of brevity 


and those lawyers who have 

be included 
members of the bar? 

Where a 
quoted or 
statute 
(Obviously, 


acce 


. , , 
for the beneht the 


statute is being co! 
merely 


within the jurisdictior 
the opinion is released, the statute 
the bar for reference, for the 
cient. However, opinions constru 
of importance years after they are 
have been amended, and (except 
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ely (if not concisely) recite the facts and the 





ts might avoid the charge, “they didn’t find out 

it was all about.” ‘The same result would follow 
ie lawyers would agree upon and clearly and con- 
y state the legal issues to be determined. If the 
yers who prepare and try a case and present an 
al cannot determine the factual situation or define 
legal issues clearly, is it any wonder that an ap- 
ate judge sometimes fails to understand clearly 
to state the facts concisely? 


Vhen finally worked out, most cases are decided on 


or two propositions of fact or law, seldom more 


three or four. However, an examination of 
fs discloses the constant assignments of error and 
ements of propositions of law that are either never 


sued or are disclosed by the briefs to be without 
stantial merit. Each proposition advanced requires 
examination of the record and the law, including 
cited cases, often calls for independent research, 
| quite often an extended discussion in the opinion. 


€ minimum result is a long opinion. 


‘lany briefs contain assignments of error, proposi- 
ns of law, and cited cases that are not mentioned 
the written argument. If an assignment of error 
so weak that it cannot be supported by argument, 
y make it? If a proposition of law is not impor- 
nt enough to mention in the written argument, why 
lace it in the brief If a case 1s important enough 
cite, is it not important enough to discuss in the 
rgument? If the lawyer eliminates these matters in 


is own mind when preparing the argument, why place 
em in the brief? 


The “shot gun” method of assigning error and ad- 
vancing propositions of law quite often results in “shot 
gun” opinions wherein the court (as the lawyer before 
t) has not discovered, or has lost sight of the real is- 
sues involved. If one of the tests of a good judge is 
is ability to reduce a case to its essentials, is that not 
ilso one of the tests of a good lawyer? If unnecessary 
abor is taken from the court by the elimination of use- 
less records, immaterial evidence, irrelevant issues, etc., 
then courts will have ore time, not for recreation, but 
for a more complete study of cases. The form and 
juality of opinions will be improved. That, I take it, 
s the goal of bench and bar. 

Some of the United States Circuit Courts have 
adopted rules requiring attorneys to set out their as- 
signments of error in the order of their considered im- 
portance, and to place in black-face type those consid- 
ered most important. That rule is followed by a rule 
that requires that the propositions of law be also so 
treated, and that the cases considered most controlling 
be likewise first cited and set out in black-face type. 
Cases from the jurisdiction of the court should be cited 
first. Where there is an established rule in one’s own 
court, why cite a mass of decisions from other courts 
sustaining the same rule? I am advised that these 


rules in the Federal Courts have resulted in a definite 
reduction in the number of assignments of error made, 
propositions advanced, and cases cited, and that the re- 
sult has been a distinct improvement in the quality of 
the briefs and arguments. The system might be 
adopted to advantage by the bar even in courts that 
do not require that it be followed. 

The lawyer should in his brief state, in clear concise 
language, the principles of law which he believes his 
authorities sustain, and follow that with his quotations 
and citations; and not merely give the court quotations 
and citations, leaving it to the judge who writes the 


opinion to evolve the rule or principle from the lawyer’s 
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too frequently uncorrelated authorities. 

The oral argument is most important. In it the 
average lawyer reduces his statement of facts to a sim- 
ple narrative, discusses what he considers the major 
assignments of error, and refers to a few decisions 
and concludes his case. In it the lawyer reorganizes 
his case in its most forceful and important aspects. 
The oral argument might with profit be prepared be- 
fore the brief is printed. If the lawyer did that he 
might at that time discover how to improve his brief 
by the elimination of those matters which it occurs to 
him are of not enough importance to mention orally. 

It has been seriously suggested that the appellant and 
appellee attach to their briefs proposed opinions which 
could be adopted by the court. Serious objections 
are made to the proposal. The lawyer is an advocate. 
His duty to his client requires that he urge the adop- 
tion of one theory of fact and law. He should not be 
required to change his status of an advocate to that of 
a judge. The positions are essentially dissimilar. 

However, the proposal, if followed, might result to 
the advantage of the litigant. If the advocate were to 
attempt the writing of an opinion before his brief is 
prepared finally, he would be required to analyze his 
case, determine what facts were important, what issues 
must be decided, and their relative importance. He 
would weigh his facts and authorities, all as the ap- 
pellate court must do. He might then see the advis- 
ability of eliminating much material from his briefs. 
The result would be briefs more in point, with less 
irrelevant and surplus contentions and materials. The 
writing of a proposed opinion by the lawyer for his 
own assistance could be of distinct advantage to the 
advocate, to his client, and to the court. 

The bar objects to “pure dicta” in opinions. The 
courts likewise object to dicta, “pure” or otherwise. 
Sometimes dicta is in an opinion because a judge 
becomes enamored of the subject under discussion, de- 
sires to give a complete exposition of the subject, to 
demonstrate his store of legal learning, and to make 
the opinion a monument to his judicial ability. Such 
opinions are not to be encouraged or defended. More 
often dicta occurs in an opinion because of an effort 
of a court to answer all contentions of an appellant 
or appellee. Propositions discussed and vigorously 
urged upon a court by both parties are often decided 
and then later it is discovered that the question deter- 
mined was not in issue. Admitting the responsibility 
of judges in the matter, cannot the bar help by not 
incorporating questions in their appeals that are not 
necessary to a decision? Does comity require that 
the queries of lawyers be answered where not material 
to a decision? If the courts should not answer them, 
then the question comes, should the questions ! 
asked? Are the courts alone to blame when the an- 
swers are given? 

I have frankly conceded to you that a bit more men- 
tal sweat on the part of judges would improve opin- 
ions. May I not just as frankly state that a bit 
more care, work, thought, and study on the part of 
the advocate in the trial and preparation of briefs 
on appeal would be of material assistance to the courts 
in their efforts to improve the quality of their opinions? 

If the suggestions herein made were followed both 
by bench and bar, it would go a long way to shorten 
opinions, eliminate delay in appellate courts, remove 
dicta, provide the additional time that could be used 
to avoid the evil of one-man opinions, and improve the 
standard of judicial decisions. 
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WANTED: A THEORY OF THE LEGAL PROFESSION 





By WALTER T. FISHER* 
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faced with re-examination and readjustment of 

their relations to the public at large. Undeniably, 
a good many people have not been obtaining medical 
service. Rightly or wrongly, and in spite of devotion 
to their own doctors, a sizable part of the public feels 
that the medical profession has not been delivering the 
goods. Lawyers are more accustomed to brickbats than 
are doctors, but they have not been subjected to this 
particular kind of fire. Nevertheless, it leads lawyers to 
inquire anew whether they have been delivering the 
goods; and whether they may not be able to forestall 
the type of attack to which the medical profession has 
been subjected. 

Efforts have been, and are, being made by the or- 
ganized part of both professions to meet and remedy 
the situation so presented. Concrete remedial meas- 
ures in which lawyers have been thus engaged would 
be aided and strengthened if we had a clearer idea of 
just what the goods are which the lawyers are supposed 
to deliver. What is the correct modern theory of the 
scope of lawyers’ services? 

There are fewer doctors than lawyers in the United 
States, yet the average man knows much better what 
doctors are for. Most members of the general public, 
even those of considerable intelligence, do not think of 
using a lawyer unless, as Judge Charles E. Clark said, 
“there has been an accident of some severity, or an im- 
portant contract broken, or a personal feud making a 
man very hot under the collar. . . . The usual notion of 
a lawyer is still of a surgeon, called in for serious op- 
erations, or of a witch doctor, to harass the enemy.” 

Not only the average man but the lawyers themselves 
are hazy about the scope of the profession, i. e., what 
is lawyers’ work in the sense of when ought lawyers’ 
services to be utilized. A lawyer who maintains that 
complicated contracts with a lot of fine print should 
not be signed without legal advice will put his own sig- 
nature on a long railroad ticket or a collateral note at 
the bank, and file away the fire insurance policy on his 
home, without reading them or even knowing what pro- 
visions they contain. Certainly lawyers do not expect 
their neighbors to send them every insurance policy, 
but a lawyer would be hard put to it to furnish a gen- 
eral rule under which his neighbor would know which 
papers to submit for legal examination. 

By “lawyers’ work” is meant of course those things 
which ought to be done by lawyers under the best pos- 
sible organization of the profession, not those things 


¥ professions of Law and Medicine are alike 
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which happen to be regarded as lawyers’ work today 
The traditional scope of law practice ought not to be 
over-emphasized. Like doctors, lawyers are inclined to 
hold too static a view of their profession and to feel 
the practice will continue to be carried on in about the 
same way as heretofore. 


Law Practice and “Practice of Law” 

Lawyers are not, of course, called in to draw every 
contract, deed or lease. They believe that they should 
be called upon oftener than they are (to the client’s 
advantage as well as to their own) ; and, furthermore, 
that they would be called oftener if laymen did not 
engage in “the practice of law.” Accordingly, lawyers 
have been taking steps, by court proceedings and by 
persuasion and negotiation, to prevent laymen from 
trespassing on the lawyers’ field. These efforts have 
necessitated the working out of a definition of “the 
practice of law.’ So defined, the phrase means those 
things which can be legally done only by lawyers and 
are prohibited to laymen. 

But this “practice of law” that the courts and the 
committees on unauthorized practice are concerned with 
is only part of the practice of most American lawyers. 
When a lawyer gives family advice he is doing some- 
thing that is traditionally and properly part of his prac- 
tice. Yet it is something that no one would dream of 
restricting to lawyers. As family adviser he is in free 
competition with the clergyman, the physician and 
others. When a lawyer handles or invests his client’s 
funds or acts as a business agent, he is doing something 
entirely prohibited to the French avocat but which oc- 
cupies a large portion of the time of many American 
practitioners. Here again this sort of work is not 
limited to lawyers and ought not to be. The problem, 
therefore, of what should be restricted to lawyers is 
only a part of the broader problem of what is properly 
lawyers’ work. 


Erroneous Conceptions of Law Practice 


An example of the static approach to their voca- 
tion is the attitude of those lawyers who oppose efforts 
looking toward more efficient methods of organizing 
legal practice, basing their opposition on the naive 
assumption that such methods will reduce the standard 
or quality of the legal service that is rendered. Such 
lawyers assume that if legal service is so organized that 
it costs less, it will be less good; that it will be a per- 
functory, inferior service. Their argument sometimes 
runs as follows: Instead of pulling the average client 
down to the level of the needy accused who has to have 
counsel assigned him by the court, the needy client 
ought to be raised to the level of those who are well off. 
The argument rests upon the assumption that good 
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service will only be rendered by the kind of law 
and the method of its operation with which we 
ww familiar. It assumes that law offices and their 
ds will remain unchanged. It is a little as if our 
ndfather had said that in order to make transpor- 
available to everyone, we ought not to put 
yone on the dead level of an old horse and a bat- 
tered buggy but should strive to provide every family 
a new carriage and pair. That point of view 
either envisaged nor obtained excellent low-priced 
mobile transportation for the ordinary man; nor 
improved legal service be rendered by the old fash- 
ed methods of existing law offices. 


t=) 


Increase of system and efficiency in law offices, which 

hope will come, will undoubtedly be accompanied 
greater standardization of lawyers’ work. But these 
ngs do not mean inferior legal service any more than 

automobile has meant inferior transportation. Some 

ple may prefer the horse and buggy, both in the 
treet and in their offices, but their preference for the 
surely or the picturesque cannot be permitted to halt 
streamlining of the legal profession, already long 
elayed. Lawyers are too important to the success of 
merican political and social institutions for the field 
their work to be allowed to dwindle, 


- 


Many lawyers thoughtlessly assume that a reduction 
their charges necessitates a reduction in their earn- 
ngs. That their earnings might be increased by reduc- 


ng charges does not occur to them. Some of these 
iwyers, whose time is not fully or effectively occupied, 


verlook the analogy between their own situation and 
at of certain skilled laborers in the building trades, 
whose high hourly wages increase the cost of building 
and so reduce the amount of new construction, with 
the result that their annual incomes are low. Efficient 
service with low bills is a policy we customarily rec- 
mmend as profitable for businesses and occupations 
ther than that of the law. It has already been found 
successful by certain lawyers, for example, those who 
examine municipal bonds. The lowness of the scale 
Mf charges for municipal bond opinions—$25 for pass- 
ing on the simplest and smallest issue—has been ac- 
omplished by specialization and system, and is good 
for both the public and the lawyers. 

Another static approach to the practice of law is that 
i the lawyer who says there is no such thing as an 
unsatisfied demand for legal service. Such lawyers 
ontend that there is large amount of legal service 
which is needed but which remains undone, that any- 
me can get a lawyer, that legal service is available to 
all.2 This point of view takes account only of active 
demand. It ignores potential demand. Demand for 
legal service, like demand for a product of commerce, 
as indicated above, depends partly on its price. If you 
feel that lawyers’ fees are about right and will never 
be reduced, you will naturally give no weight to the 
likelihood that the effective demand for legal service 
will be increased lower charges. Another factor 
likely to increase demand for legal service, like demand 
for other things, is improved quality. Speedier, sounder 
and more effective action, which better educated law- 
yers will be able to produce in better organized law 





2. Cf. Wisconsin State Bar Assn., Report of Committee on 
Unauthorized Practice, June 1940, referred to in 26 A.B.A. 


Jour. 554; Meriweather, R. H., Legal Service Clinics 19 Mich. 
State Bar Jour. 107 (1940). 
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offices and in courts of higher quality, will make for 
greater demand for legal service. It is also reasonable 
to suppose that the demand for legal service will be 
increased by appropriate methods of letting the public 
know both when it is advantageous to consult a lawyer 
and how to find a lawyer appropriate for the task at 
hand. “The demand for electricity was developed by 
making a steadily improving product readily available 
to everyone at a constantly declining price. That is the 
way to ascertain the need. The electric companies 
have prospered by this method and we believe the law- 
yers will too. The important thing is to give the public 
better service.’”* 


Lawyer’s Field in Change 


The proper scope oi the profession is, of course, the 
things which a lawyer can do best. These cannot be 
decided a priori. They will necessarily be worked out 
in the hurly-burly of events. The solution will be a 
constantly changing one, mainly depending on how well 
the lawyer does each job compared with competing 
agencies. As part of this process, unauthorized prac- 
tice rules will, from time to time, inevitably be modified. 

A good illustration of the process in operation is 
what has happened to the examination of real estate 
titles, something that used to be regarded as essentially 
lawyers’ work. In Chicago, as in other large cities, 
although the work is now done by lawyers, they are 
employed either by a business corporation paying divi- 
dends to the stockholders who control it, or by a gov- 
ernmental bureau. Actually the public deals with a 
title company or the Torrens office. The work, on the 
whole, is satisfactory to the public and most lawyers 
will agree that it is better done than by individual law- 
yers examining an occasional] abstract. In Chicago the 
question has been settled that the public is better served 
by taking this work away from the practicing lawyer. 
In Boston, on the other hand, the examination of titles 
remains in the hands of lawyers; not, however, in the 
hands of general practitioners. There the lawyers have 
retained the business by means of offices which spe- 
cialize in the examination of titles and thus are able 
to render efficient service, even though they do not 
offer the advantage of title insurance. 


Experiment and Research Valuable 


In view of the nature of the problem of what lawyers 
can do best, it seems likely that the most fruitful con- 
tribution which lawyers can make toward its solution 
is by experimentation. By this is meant putting new 
methods into operation; not only improvements in the 
administration of justice as conducted in courts, but 
also as conducted in law offices. Actual experiments 
in new methods of organizing law practice (such as the 
lawyer reference services in Los Angeles and Chicago, 
and the “neighborhood” law offices in Philadelphia) are 
likely to teach us more than statistics and theoretical 
discussion. 

Statistics and bar surveys, however, have their place 
and are greatly needed. The valuable report published 
in 1938 by the American Bar Association Special Com- 





3. Chicago Bar Assn., Report of Com. on Economics of 
the Legal Profession, 21 Chicago Bar Record 406, 446 (1940). 
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mittee on the Economic Condition of the Bar,* while 
comprehensively summarizing the statistics and surveys 
then available, shows how meagre is our information on 
the economics of the legal profession. That informa- 
tion has not been since greatly increased. The Public 
Affairs Committee, incorporated, whose purpose is “to 
make available in summary and inexpensive form the 
results of research on economic and social problems”,® 
has published three pamphlets on medical economics, 
but has published nothing on the economics of the legal 
profession. The reason doubtless is that sufficient in- 
vestigation has not been made and reported. 


Theory also Needed 


While the boundaries of the legal profession cannot 
be successfully fixed in advance but must be chipped 
out in the manner of the common law, we do need a 
working hypothesis. Along with more information and 
more experimentation we need more theorizing, specu- 
lation and philosophizing. Theory and _ philosophy 
ought always to go hand in hand with research and 
experimentation. They have not been divorced from 
the working out of Anglo-American law. Philosophy 
of law is alive these days, but not every branch of it. 
The philosophy of the legal profession needs a pul- 
motor. Plenty of attention has in the past been paid 
to the important duties of the lawyer toward client, 
court and community, but little to the lawyer as a man 
who works for his living. While there is an enormous 
literature on unauthorized practice, but little of it is 
concerned with fundamental principles. We need a 
basic theory of the legal profession which takes account 
of the economic aspect. Not only in courtrooms but 
also in law offices is the law in action. The lawyer's 
economic role is inextricably related to his other tunc- 
tions. For example, if the independent practitioner 
has no economic role to play, we must look elsewhere 
for the lawyers who in every generation have been “the 
remonstrants, the protestants, and the active defenders 
of individual right’’® and civil liberties. ‘The task is to 
relate the economic aspect of the profession to its other 
aspects. In struggling with the problem of what is 
lawyers’ work, the researchers and the experimenters 
and also the lawyers, judges, legislators and laymen 
who are faced with the necessity of making practical 
decisions are in urgent need of a sound theory of the 
legal profession. 

If we do not develop a sound theory of 
what lawyers should do, we will get some other kind 
of theory. A carefree Yale law professor has recently 
written a book advancing the old theory that lawyers 
are worse than unnecessary and should be abolished 
entirely.? The Executive Vice President of the Na- 
tional Association of Real Estate Boards defends the 
practice of real estate brokers in drafting certain types 
of contracts on the ground that they have “a full under- 
standing of real estate conditions, and of the business 
contingencies that are likely to arise’ and that a 
monopoly ought not to be granted to lawyers, who are 


4. The Economics of the Legal Profession, Am. Bar Assn., 
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7. Rodell, Fred. Woe Unto You 


Lawyers, N. Y., 1939. 





VoL. 27 


a “group of men completely external to the busin 
of real estate.”* That is a theory of the legal profes 
sion; it runs far beyond the simple contracts whi 
author had in mind. 

The practicing lawyer, who has always drawn hea 
upon the legal scholar, needs his help. We want some 
thing else than sensational books and magazine articles 
Someone must sit down and work out, in the light of al 
the information available, including the history of 
profession in this and other countries, and in the 
of fundamental principles of ethics, psychology, gover 
ment, economics, and other relevent basic sources 


modern theory of the activities of lawyers 


Suggestions to the Legal Philosopher 


It is not my purpose to attempt to outline the conte 
of such theory. I do not know what are the essential 
problems. To discover them will be the first business 
of our legal philosopher. He will find, I suspect, that 
one of them is the much discussed matter of recruit- 
ment for the profession and limitations on admission 
to the bar. I submit for his consideration a few possi 
bilities that have had less attention. One is suggested 
by an opinion of Mr. Justice Frankfurter that “the 
determination of utility rates does-not present questions 
of an essentially legal nature in the sense that lega 
education and lawyers’ learning afford peculiar com 
petence for their adjustment.”® In that sense, what 
types of work are lawyers’ work? What types of work 
are of an essentially legal nature in the sense that edu- 
cated and learned lawyers can perform them at a price 
which the ordinary man can afford to pay? To what 
extent should lawyers be protected from the competition 
of others, and to what extent compelled to prove their 
effectiveness in open competition? From what tribu- 
nals, if any, should they be barred, e.g., small claims 
courts and draft boards? To what extent should law 
yers continue to hang out their shingles and offer thei 
services to all comers as independent self-sustaining 
economic units, and to what extent should they, like 
teachers and professional economists, be on a payroll’ 
Naturally, the form of organization of legal practice will 
have a vital bearing on the answer to each question of 
whether some particular kind of work ought to be 
entrusted to lawyers, whether to independent lawyers 
and partnerships or to lawyers employed by corpora- 
tions or the government. To what extent should law- 
yers be divided into specialties, such as patent lawyers 
and trial lawyers? Or be in association with others, 
such as accountants, investment counsellors or social 
workers ¢ 

All I am sure of is that the profession should be 
treated as something growing, changing, dynamic, its 
field not delimited by the confines of the territory now 
legally protected or actually occupied; that adequate 
treatment will include not only the tasks the lawyer 
alone performs, but also the things he does in common 
with others; and that a new, broad theoretical treat- 
ment of the legal profession would be a considerable 
service to lawyers, and, which is more important, to the 
public 


8. Nelson, H. U. Drafting of Real Estate Instruments: The 
Problem from the Standpoint of the Realtors. 5 Law and Con- 
temporary Problems 57-59 (1938). 

9. Concurring opinion in Driscoll v. Edison L. & P. Co., 
307 U. S. 104, 122. 
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Leading Articles in Current Legal Periodicals 





By KENNETH C. SEARS 
Professor of Law, University of Chicago 


CONSTITUTIONAL HISTORY 
1e Court, The Corporation, and Conkling, by An- 
w C. McLaughlin, in 46 The American Historical 
45. (October, 1940)—The historian is aronsed 
a statement by Mr. Justice Black in 1938: “Neither 
history nor the language of the Fourteenth Amend- 
nt justifies the belief that corporations are included 
hin its protection. The historical purpose was clearly 
forth when first considered by this Court in the 
iughter House Cases ” Mr. Justice Black “pays 
ttle respect to what has been termed the conspiracy 
ry of the Fourteenth Amendment.” This theory 1s 
1yth. Conkling in his argument before the Supreme 
Court in the San Mateo case in 1882 indulged in a 
umatic performance reading from the Journal of 
Committee which framed the Amendment. The 
urnal had not then been published and Conkling had 
heen a member of the Committee. Conkling’s “handling 
f the material was not altogether commendable.” It is 
ssible that thus Conkling influenced the court’s opin- 
But Conkling did not rely exclusively “on the 
mscious intention of the committee to protect corpora- 
tions.” The opinions in the circuit court by Field and 
Sawyer in the same case had been printed and the 
Supreme Court was familiar with them. Conkling made 
use of these opinions and used the cases cited in them. 
[he railroad was represented by an impressive battery 
f counsel and Sanderson's brief was a noteworthy doc- 
ument. Thus Professor McLaughlin arrives at the con- 
lusion that we should abandon “any assumption that 
Conkling, by a clever insinuation and the tour de force 
f eloquence, led the court to adopt a strange and 
startling doctrine and that his speech and his intimation 
of the committee’s purpose were the conclusive reason 
for the court’s pronouncement.” Rather “it appears im- 
proper to do otherwise than believe that the court was 
‘onvinced (if it needed convincing) by legal argument.” 

CONSTITUTIONAL LAW 

Sales Promotion by Premiums as a Competitive Prac- 
tice by John Wolff, in 40 Columbia L. Rev. 1174. (No 
vember, 1940)—The Michigan legislature prohibited 
the gift of any commodity as a premium in the disposi 
tion of bakery or petroleum products where the intent 


was to injure or destroy a competitor. The Michigan 
Supreme Court held that this statute was unconstitu- 
tional. It exceeded the police power. This decision 1s 


T 


criticized. Why? It relied on two Maryl: 

overruled. It refused to follow the Supreme Court of 
the United States, which sustained legislation in the 
case of a deferred premium, and later state decisions 
which have followed that lead. However, it is admitted 
that an equal number of states have refused to follow the 
Supreme Court. How may this premium legislation be 
sustained as not i lation of due process’ It is not 
unreasonable for a legislature to believe that premiums 
strongly appeal to the human desire to get something 
for nothing and encourage indiscriminate and unneces- 
sary purchasing. This is sufficiently true of such prod 
ucts as gasoline, the market for which is regarded as 
inelastic, for even there it should be possible to protect 
‘onsumers from buying a grade or quality they would 


und cases, since 


not have bought except for the premium. Since there 
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is more than one type of advertising, the right to pro- 
hibit premiums does not include the right to prohibit 
all advertising, including musical entertainment in stores 
and hotels. Premiums obscure prices and hinder price 
comparison. Thus premiums offer an escape from price 
competition. It is legitimate to protect business competi- 
tors and not compel them to choose between a loss of 
trade and the premium system. Price reduction appears 
not to be a satisfactory weapon against the competition 
of premium giving. Furthermore, there is evidence that 
premiums encourage retaliation, for example, by hard- 
ware dealers against the grocers. These reasons are 
reinforced by the fact that fourteen European countries 
have passed anti-premium statutes in the past two dec- 
ades. 


MILITARY LAW 


The Militia Clause of the Constitution, by Frederick 
Bernays Wiener, in 54 Harvard L. Rev. 181. (Decem- 
ber. 1940)—-How was it “proved conclusively that a 
well-regulated militia is impossible of attainment under 
the militia clause.” Despite Washington’s experience, 
at the beginning of our national existence there was 
faith in citizens-soldiers and belief in “the martial prow- 
ess of untrained men led by political generals.” Under 
the Militia Act of 1792 most able-bodied men between 
18 and 45 were enrolled and required to equip them 
selves at their own expense. Except for the early naval 
battles, our fighting record in the War of 1812 is thor 
oughly discreditable. But the Constitution was invoked 
by the New York Militia which refused to cross the 
Niagara River and hattle the British in Canada. To be 
sure, the Constitution gave Congress the power to 
“repel invasions.” There were other grants of power 
but the New York Militia kept its eve on the words 
“repel invasions.” Accordingly, the militia was un 
available in the Mexican war. In the Civil War the 
militia was called to suppress insurrection but under the 
1795 Act was available for that purpose for only three 
months. After 1869 the regular army was reduced to 
25,000 men and became a mere Indian police. No 
agency planned for war and officers remained thirty 
years in the rank of lieutenant. The Spanish War was 
an eyeopener and shortly thereafter the team of Roose 
velt and Root led the way to an army reorganization 
act, a general staff, and an organized militia, to be 
known as the National Guard. The Act of 1908 which 
attempted to make the National Guard available beyond 
the territory of the United States was ruled to be un- 
constitutional. The National Defense Act of 1916 re- 
quired all members of the National Guard to take a 
dual oath, to support both the Nation and the particular 
State. to obev both the President and the particular 
Governor. This Act also provided that the National 
Guard could be drafted into the national service and 
when this was done they “stood discharged from the 
militia.” The Army Reorganization Act of 1920 made 
changes in existing statutes but the National Guard 
was not made a part of the army in times of peace. It 
required the Act of 1933 to do this by making the 
National Guard a reserve component of the army, to 
be administered under the army clause of the Consti- 
tution. Accordingly, the National Guard has a dual 
status, and every guardsman is a reservist as well as 
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The Guard can be ordered into the na 
upon the declaration of a national 


a militiaman. 
tional service 
emergency. 
all of its members and units revert 
Guard status. 


to their National 


LAW 


Revision of Private Law, by Julius F. Stone, Jr., and 
George S. Pettee, in 54 Harvard L. Rev. 221. (Decem 
ber, 1940)—-What can we do to eliminate the defects 
and anachronisms in our private law? The Commis- 
sioners on Uniform State Laws, judicial and legislative 
councils, revisers of statutes, code editors, code commis 
and _ bill-drafting 
bureaus and other institutions have rendered valuable 
service but the job is not finished. Within the last fif 
teen years New Jersey, North Carolina, New York, and 
Louisiana have established law revision commissions 
The first two have done little. Louisiana established its 
commission in 1938 with a very ambitious program 
New York’s commission has had phenomenal success. 


REVISION 


sions, legislative reference, research, 


PROFESSIONAL 


After the termination of its federal service 





Vol 


ETHICS 






vear tor aby 


Its “record justifies every legit 


it has paid its commissioners $5,000 pe: 
ninety days’ work. 


mate effort to acquaint the legal profession with thes 


accomplishments, to the end that all states will adopt 
as soon as possible, a comparable agency of law refor 
Other proposals are: (1) the establishment of a 
tional organization of law revision commi 
velop state organizations, coordinate their work an 
disseminate information concerning it, and; (2) combi 
in this law revision commission these tasks: substantive 
law reform, procedural reform, code ed 

revision, bill-drafting, and legislative reference and re 
search. Recently New Jersey and Louisiana have pri 
vided for nearly this same combination of functions 
A further suggestion is that the law revision commis 


ssions to ce 


statutor 


sion have the duty of publishing the rules, regulations 
and orders of the administrative authorities in the state 
“In a word, the law revision comn on should 


tion as a state 


and the Code of Federal Regulation 





OPINIONS OF PROFESSIONAL ETHICS 
COMMITTEE 


OPINION No. 206 
Filed November 23, 1940 

Fees—Charges to Registrants Under the Selective Service 
Act—It is important that the legal rights of those who 
register shall be fully protected and that no legal right of 
a registrant shall be lost or impaired by reason of his in- 
ability to pay for legal services. For a member of a volun- 
tary group organized to render legal services to registrants 
to refuse legal services to a registrant because he is unable 
to pay or to exact a charge therefor from such a registrant 
would violate the traditions of our profession. 

The Committee on National f 
can Bar 


Defense of the Amer 


Association states: 

“Under Selective Service R« 
will be an advisory board for registrants in each loca 
draft area (though under very special conditions a few 
of these will be consolidated) and each such board will 
consist of three lawyers appointed by the governor witl 
power to add to their number 

“These boards will, as st 
relating to the draft, but they 
cases of registrants who could 
fees (the typical legal aid case 


ulation No. 145, there 


4 





=h, be limited to problems 
ill turn up a great many 
not, and should not, pay 

and who have problems 
arising under the Civil Relief Act, the social security 
laws, the right-to-employment statutes, as well as under 
many familiar legal rules. The Bar cannot neglect this 
demand and we are formulating as rapidly as possible a 
suitable plan for organi in every draft area (about 
7500) which will probably overlap the advisory boards 








zation 


but having one rotating member in common or a joint 
secretary or something of the kind. 

“All of this work must, of course, be voluntary 
It inquires whether it unethical for mem 





bers of the second grout marge a fee for such serv 
ices to registrants who are financially unable to pay 
for the services. 


The opinion of the committee was stated hy Mr 


Puiturps, Messrs. Houghton, Miller 
and Jackson concurring. Mr. Brown was absent an 
did not participate. 

The young men of our nation wh 
Selective Service Draft will render a public 
a high order. They will perform a pat 


the end that our national defense shall be insured and 
1e duty of 






our nation kept at peace. It is equa 
every other American citizen to contri 
possible to the accomplishment of these 
desirable ends. 

It is extremely important that the legal rights « 
those who register shall be fully protected and that n 


in every wa 


legal right of a registrant shall be lost or impaired be 
-ause of his inability to pay for legal services. That 
the Bar will gener sly respond to this demand cannot 
be doubted 

It seems to our committee that for a member of the 
second group refuse needed legal services to a reg 
istrant unable to pay, or to exact a charge from one 
unable to pay, would be unthinkable and would violate 


the traditions of our profession 
OPINION No. 207 
Filed November 23, 194 


Advertising—Canon No. 27—Lawyers may not properly 
subscribe $15 to a booklet to contain their biographies, with 
those of other professional men of their community, where 
their subscription is a necessary condition of having their 
names and biographies included in the booklet. 


The secretary of the Montana Bar Association ad 
vises that two enterprising young residents of Helena 
propose to publish, for their own profit, a booklet en- 


titled, “One Hundred Professional Men and 
of Helena, Doctors, Dentists, Judges, Lawvers.” 





analogue of both the Federal Registe: 
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nothing to include biog sketches of such profes- 

ty people. Each pe whose biography is includ 
bf legit ll receive 15 cop he booklet, which he may 
he U €s bute as he choose The publishers will also sell 

a booklets to hotels, n stands, etc. 

e lawyers of Montana had no part in promoting 
is to de idea, nor was it inaugurated by any chamber of 
ork ; 1 ’ 

rK merce or simila1 tion. However, no lawyer’s 
oa e or biograpl be included unless he paid 
: : for which he would receive 15 copies. The project 
and re ld not be undertaken unless a substantial number 
ive pr epresentative Hele vvers subscribe to it 
inctior he committee’s opinion was stated by Mr 
atic i NKER, Messrs. Philliy Hought Miller, Brand, 
ay Jackson concurrit Mr. Brown was absent and 

| ’ not participate 

eg iste Despite the fact tl vers were not instrumental 

initiating or promoting the publication of the booklet 
juestion, we are of the opinion that it would be un- 
al and contrary to n 27 for them to become 
bscribers to this pamphlet. The fact that no names 
ere included except tf e of the subscribers clearly 
uld bring the to the subscribers within 

category of advertising forbidden by the Canon 

( ON 208 
| ‘ ‘ her 23 1040 
pe Firm Name—Continued use of the name of a deceased 
member may be permitted by local custom but should not 
? be misleading. 
Y. 

e ( Inquiry is made whether a law firm may show the names 
ity t of deceased former members on the firm letterhead as mem- 
d and bers, or otherwise. 
itv ¢ 
y wa The opinion of 1 mmittee was stated by Mr 
| ar MItver, Messrs. Phillips, Houghton, Drinker, Brand. 

nd Jackson concurring. Mr. Brown was absent and 

ny id not participate 
44 In Opinion 6, tl mmittee ruled that it is proper 
continue the of deceased former mem- 
ers of a law firm provided that the use of such names 
not misleading and is in accord with local custom 
the Later Canon 33 was adopted wherein it is provided, 
pd The continued use of the name of a deceased or former 
late partner is or may be permissible by local custom, but 
are should be taken that no imposition or deception 
s practiced through this use.” After the adoption of 
his Canon, the sar nstrued by the committee 
n Opinion 97. The mittee again emphasized that 
_s the name of a former member of a law firm should not 
with be used in any manner that would be misleading or 
here leceptive. To « this limitation it is not un- 
their ommon to show a former member is deceased or has 
retired from the pr: indicating after his name 
the date he became and the date he ceased to be a 

oe member of the firt 

mies Subject to the limitations herein referred to, the 
he juestion submitted nswered in the affirmative. 











the United States Court of Appeals for the 
Sixth Circuit, died at his home in Columbus, 
Ohio, January 14, in the fifty-fourth year of his life. 

He was a native of Alabama, a graduate of Yale 
University, where he received the degrees of Bachelor 
of Arts, Master of Arts, and Bachelor of Laws. 

He practiced law in his native state five years, but 
his bent of mind drew him toward research and he soon 
found his place in the leading branch of the profession. 
At various times he served on the faculties of the 
Mississippi, Cornell, George Washington, Northwest- 
ern, Southern California, and Chicago Universities 
At the time of his appointment to the federal bench 
he was Dean of the College of Law of the Ohio State 
University. The honorary degree of Doctor of Laws 
was conferred upon Judge Arant by the University of 
Alabama and by Tulane University in New Orleans. 

During his teaching career he was active in the 
Association of American Law Schools, having served 
as a member of the Executive Committee in 1934, 
Secretary-Treasurer in 1935, 1936 and 1937 and Presi- 
dent in 1938. He was a member of the Executive 
Committee and Secretary-Treasurer of the League of 
Ohio Law Schools. He was a member and Secretary 
of the Committee on Professional Ethics and Griev- 
ances of the American Bar Association since 1933 and 
served as Chairman of that Committee until his resig- 
nation as such in September, 1940. 

He left surviving him his widow, who, prior to her 
marriage was Charlotte Marguerite Hein of New 
Haven, Connecticut; three children, Mary Pickett, 
Frances £flizabeth and Charlotte Marguerite; two 
sisters, Mrs. Berta A. Burns of Birmingham, Alabama, 
and Mrs. Frances Arant Wilmer, of Baltimore; and 
three brothers, Dr. Roscoe Arant of the University of 
Mississippi, Douglas Arant, of Birmingham, Alabama, 
and Chelcie A. Arant, of Atlanta, Georgia. 


HY tte Unite WHITFIELD ARANT, a judge of 














EMOCRACY AND FINANCE, by William 

O. Douglas. Edited, with an introduction and 

notes, by James Allen. 1940. New Haven: 
Yale University Press. Pp. xiv, 301—This volume is 
a collection of addresses and public statements of Mr. 
William O. Douglas as member and chairman of the 
Securities and Exchange Commission. The addresses 
cover a wide field: the issuance of securities, invest- 
ment banking, standards of corporate management, 
stock exchange practices, utility holding companies, 
corporate reorganization, “administrative government,” 
and education. Skillful editorial work has been done by 
Mr. James Allen, who was associated with Mr. Doug 
las in the S.E.C. The addresses have been arranged 
and combined according to subject matter, and the ar- 
rangement reveals a strikingly integrated pattern and 
shows the extraordinary scope and detail of Mr. Doug- 
las’s interest and competence. 

The theme which most frequently recurs in this vol- 
ume is the theme of Mr. Brandeis in Other People’s 
Voney. Mr. Douglas’ principal concern has been to 
promote responsibility on the part of business fiduci- 
aries. He has developed in convincing detail the 
dangers of conflicting loyalties for directors, bankers, 
accountants, corporate trustees, brokers, protective 
committees—and lawyers. Here Mr. Douglas struck 
his hardest blows and used phrases such as “financial 
termites,” “predatory interests,” and “cancerous 
growth.” When he spoke on this theme, Mr. Douglas 
was not the detached scholar but the two-fisted fighter 
whom the Street came to understand. If the rhetoric is 
unrestrained, it is perhaps no more so than that of 
Mr. Justice Stone in his remarks in 1934 on the 
fiduciary principle and the responsibilities of the bar.’ 
It is interesting to remember, also, that the reform pro- 
posals which Mr. Douglas supported are in some re- 
spects less drastic than those advocated in 1915 by Mr 
Max Pam, an eminent member of the Chicago Bar.? 

Of special interest are the chapters on the admin 
istrative process and particularly the emphasis upon 
administration as education—upon the “round-table 
technique.” Mr. Douglas emphasized that some of the 
objectives of recent statutes require a transformation in 
attitude and in patterns of conduct on the part of busi 
ness and financial leaders. “Until that transformation 
takes place, administrative control over finance will not 
have been successful.”? A “reserve” of efficient, ad- 
ministrative powers is essential, but “intelligent busi- 
ness makes a free exercise of such powers both un- 
necessary and undesirable.’ 

“The responsibilities of administrative agencies and 
of business demand statesmanship on both sides. Thus, 
in the case of stock exchanges, the point where self- 
determination should cease and direct regulation by 
government should come in, must usually be deter- 
mined not by arbitrary action but by neatly balanced 
judgment and discretion on both sides. The adminis- 
trative agency plays a singularly important role in that 
process. It may be the propelling force for action 


1. The Public Influence of the Bar, 48 Harv. L. Rev. 1, 
8.9 (1934). 

2. Interlocking Directorates, the Problem and Its Solution 
26 Harv. L. Rev. 467 (1913) 
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4. P. 245. 


BOOK REVIEWS 


where institutional paralysis of business has set 
it may be quietly and unobtrusively performing 
a residual role with its presence felt but not see 


latter is ideally the role; the former is too frequ 
the necessity.’’5 
These addresses contain some broad hints for 


lawyer who is concerned about the future of legal pr 


ba) 
tice. Here are the suggestions made to business me 
in 1938 that they may achieve better results “witho 
benefit of counsel.” “‘The business man is more 
more cognizant of the fact that for effective worl 
at least the policy phases of these problen s the bes 


way of avoiding red tape is not to bring it with hi 
when he catches the train or plane to Washingto1 
Nor has the profession been deaf to these 
“practical attitude” towat 
law which John Foster Dulles urged 
the columns of this JourNAI 
Douglas had spoken.* 
Another of Mr. Douglas’ reforms of reorganizat 

practice has come to have great importance to the Bar 
This is the Chandler Act requirement of an indeper 
dent trustee charged with a duty to report a reorganiza 
zation plan. When this requirement was first imposec 
it was by no means clear that the independent truste: 
would assume an active role in the preparation 


Varnings 
witness the administrativ: 
upon lawvers 


a few months after 





plan. It was almost equally likely that the plan woul 
continue to be the result of personal trading betwee 
representatives of various classes of security holders 


with the independent trustee acting as a conciliator 
Here, however, there has apparently been a real change 
in institutional patterns; and, with lawyers frequenth 
appointed as independent trustees, it has been a chang: 
which has enabled the Bar to take an increasing share 
of responsibilitv for this task of public administration. 
To some of these chapters, the writings of Professor 
Douglas stand as scholarly introductions. To many of 
them. Mr. Justice Douglas is writing lengthy footnotes 
And it is certainly too early to predict where his great 
est contribution will be found to have been made. 
Witeer G. Katz 


Universitv of Chicago Law Scho 


Time—-The Essence of Patent Law, by Joseph \ 
Meigs. 1940. New York: Baker, Voorhis & Co. Pp 
xxxvii, 259.—Some vears ago two Patent Examiners 
were engaged in a discussion of t 
state of the Patent Office classification system 
pressed the hope that with a sufficiently large appro 
priation the job would be done once for all, so well tha 
it would never have to be repeated. The other said 
“No, you can never do that. If you had 
classification system you would never have any more 
patents ; that would mean that you would have to pro 
vide such a minutely explicit scheme that as each new 
invention developed, it would fall into the niche already 
1 lassificatior 


1 
} 


e then deplorable 
One ex- 


+ 


a perfect 


prepared for it. In other words, the 
scheme would anticipate all the new inventions 


The author by his concept of time as the essential 


© : 4 7 1 1 1. “ > 
basis upon which patent decisions should be classified 
has done the profession a real service in setting up 
5 P. 258. 


6. P. 264. 
7. 25 A. B. A. J. 275 (1939). 
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anism which will actually enable one to give the 
il answer to a number of questions on which there 
no decided cases. The book is arranged on the 
s that matters of novelty, invention and utility are, 
he most part, questions of fact, and what law exists 
ell defined and supported by plenty of clear-cut 
The effect of time on these factors is the subject 
he book. 

he main body the book initially divided into 
e parts with the application date and issue date as 
two great dividing lines. Within these three divi- 
ns the themes of laches, abandonment and estoppel 
repeated so that the analogous character of events 
ire filing, during osecution and after grant are 

und together. 
The style appeals to the reviewer. There are plenty 
quotations from the cases, but the quotations are 
ed for elucidating rather than expounding the law. 
he reader is not offered a group of quotations from 
es and left to gather the law from these. It is noted, 
.. that citations to numerous recent cases are found, 
dicating that the manuscript was up-to-date on the 
te of going to press 
Patent lawyers will 
roach to many pr‘ 
some general lawyer 


find in this book a fresh ap- 

ems and it mav well be that from 

will derive inspiration for re 
of other phases of the law. 
Ke1tH MISEGADES. 


\ 
hl 
ewing the treatment 


North Chicago, Illinois 

Public Requlation of Competitive Practices in Busi- 
ess Enterprise. by Myron W. Watkins. 1940. Na- 
tional Industrial Conference Board.—This is the third 
edition of the book on “Public Regulation of Competi- 
tive Practices” first published by the Conference Board 


n November, 1925, and revised and enlarged in the 
second edition issued in August, 1929. It supersedes in 
a very real sense hoth of the previous editions because 
ff the changes both in the methods of marketing and 


in the mode of regulation that have taken place in the 
past ten years. 

In outline, the book first states the general problem 
f control, which problem arises in a large measure 
from the general proposition stated as follows by the 
author: “The competitive system involves, it is mani- 
fest, the grant of wide discretion to individuals to 
enrich themselves by whatever methods they can. But 
it has long been realized that a wise latitude in the 
choice of pathways to gain may result in the discovery 
that there are numerous ways by which one may profit 
at the expense of others, rather than along with them.” 
This situation has led. in the United States, to a 
sequence of policies in the regulation both of rivals and 
of monopolists. The author points out that much of the 
regulation starting with the Sherman Anti-trust Act in 
1890 and continued by the Clayton and Federal Trade 
Commission Acts really accomplished little more than 
a formal statement of common law doctrines. 

During the past decade a series of significant amend- 
ments to the earlier acts have been passed. The author 
suggests that perhaps the most important of these is 
the Wheeler-Lea Act. the object of which “was to enable 
the Commission suppress deceptive or fraudulent 
selling methods and advertising in cases where it might 
not be in a position readily to establish the evidences 
ompetitors of the concern using 
Robinson-Patman Act also intro- 
duced significant changes by making the receipt of un- 
lawful price discriminations no less an offense than the 
granting of them and also by the establishment of cer- 


of injury to trade 
such tactics.” The 
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tain prima facie tests of discrimination. The Miller 
Tydings Act opened a new phase in the controversy of 
resale price maintenance by permitting minimum price 
contracts that are legal for intra-state trade to hold in 
cases of inter-state trade. These acts together with the 
short-lived N.I.R.A. constitute the principal new de- 
velopments since the 1929 edition of the Board’s study. 

The book is full of authoritative and provocative dis- 
cussion. I refer to three instances by way of illustra- 
tion. First, in the discussion of the regulation of price 
policies, the author appears to me to have over-simpli- 
fied the very complicated situations that are grouped 
together under the term “base point price systems.” 
The author appears to accept the doctrine that the 
price of a commodity at any point of consumption 
should cover full costs and that, therefore, any price 
structure which permits freight absorption is to be 
condemned. It seems to me that equally persuasive 
arguments may be raised in support of the claim that 
the price in any consuming market must be based on 
the willingness of consumers to pay and that, therefore, 
anv industry with non-continuous location must result 
in freight absorption unless individual sellers are to be 
confined to a strictly limited geographic -market area 

Second, the author’s discussion of the Trade Prac- 
tice Conferences is illuminating. He divides the history 
of such conferences into four distinct stages. The sec 
ond of these which ran from 1926 to 1931 was thought 
by many to be highly important and was so reported in 
the 1929 edition of the Board’s study. In looking back 
over this period the author now appears to feel that 
many of the rules coming out of the conferences were 
unnecessary because they dealt with matters embraced 
under common law and that others were so carelessly 
drawn or so ambiguous that they served no very use 
ful purpose. In 1931 all of the previously approved 
conference rules were scrutinized and many of them 
were drastically revised. This revision dampened the 
enthusiasm of business men generally for the trade 
practice conferences and led them to agitate for a more 
positive program. This was accomplished temnorarily 
in the National Industry Recovery Act of 1933. Fol- 
lowing the close of N.R.A. the conferences were re- 
sumed slowly. They have resulted, however, in some- 
what more positive requirements for labeling and so 
on, than had ever appeared previously. The author 
concludes his survey of the trade practice conferences 
with the comment that until their procedure is freed 
from the bonds of legal formalism its full usefulness 
will not be realized. 

Third, the author obviously feels that the Federal 
Trade Commission is too diverse in its field of inquiry 
and too irresponsible in certain regards to reach its 
maximum usefulness. He suggests, therefore, that the 
scope of the Commission’s administrative responsibility 
be limited. The author recommends that the enforce- 
ment of the Sherman Anti-trust Act and the prosecution 
of conspiracies in restraint of trade be placed squarely 
upon the Department of Justice and that the Commis- 
sion keep itself free from this field. In other ways also 
there should be some clarification of the division of 
responsibility between these two important regulative 
bodies. 

On the whole this is a very excellent review and ex- 
amination of the developments in the field of public 
regulation. 

Rotanp S. VAILE. 


University of Minnesota. 
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The Marquess of Reading. 1940. New 
Putnam’s Sons. 
During the past quarter of a century the three Eng- 


lish barristers whom American lawyers have known 


best and admired most have been the Marquess of 


Reading (Sir Rufus Isaacs), the Earl of Birkenhead 
(Sir Frederick Smith), and Viscount Simon (Sir John 
Simon). Each in his day at the Bar was a leading 
K.C. Each held not only high political, but high judi- 
cial office. Lord Reading was Lord Chief Justice, Lord 
3irkenhead was Lord Chancellor, and Lord Simon (it 
requires an effort not to write Sir John Simon) now 
occupies the Woolsack. More than the average Eng- 
lishman, each had an understanding of and an affinity 
for Americans and each, as a guest of the American 
Bar Association, made numerous friends among its 
members. 

To many, therefore, this volume will have a personal 
interest. That interest will be enhanced by the glimpses 
the author gives of Lord Birkenhead and Lord Simon. 
The lives of the three men were closely interwoven. 
When Sir Rufus Isaacs was Attorney General, Sir 
John Simon was his Solicitor General. Isaacs and F 
FE. Smith, though they belonged in different political 
camps, were close personal friends. It was Smith who 
was his counsel in the libel suit which thoroughly vin- 
dicated him from any imputation of wrongdoing in the 
Marconi affair. There was for the two friends equal 
satisfaction and more pleasure on another occasion. 
Lord Chancellor Birkenhead presided at the dinner 
given at the Middle Temple for Lord Reading on the 
eve of his departure for India as Viceroy. Then it was 
that he epitomized his friend’s career : “Forty-five vears 
ago a lad sailed before the mast from the Port of Lon- 
don. Tomorrow he sails to the sound of thirty-one 
guns.” 

It was a great career. The second son of a Jewish 
fruit merchant, a ship’s boy, an unsuccessful stock- 
broker, became Solicitor General, Attorney General, 
Lord Chief Justice, Ambassador to the United States, 
Viceroy of India, and Secretary of State for Foreign 


Affairs. 
That the present volume deals with Lord Reading’s 
youth, his career as a junior, as a “silk,” as a law 


officer and as Lord Chief Justice 
interest, at least to lawyers. 

The heavy commercial causes with which Sir Rufus 
Isaacs was chiefly concerned have no lasting interest 
for laymen. For a barrister, however, they constituted 
the most profitable type of practice and Sir Rufus 
Isaacs’ earnings exceeded that of any of his English 
contemporaries. During the last years of his active 
practice “his annual receipt in fees verged upon 
£30,000.”* (p. 214). 

Without attempting to popularize these cases the au- 
thor features their intrinsic interest in a way that will 
appeal to the lawyer-reader. Of especial interest is Sir 
Rufus Isaacs’ method of advocacy. He initiated a new 
type of cross-examination. 

“Very quiet, very courteous, rarély raising his 
he never resorted to browbeating, though he could be 
severe enough if the need arose. Nor did he ever lose 
his temper or even give the appearance of being ruffled 
by a witness, however insolent or obdurate 

“His tactics, all the more formidable for being unfa 
miliar, were never to b an but to lead him 
appre wiieated this. Fred 

by his son, The Earl of 


will not lessen its 


voice 


ludgeon his m 

*Sir Frederick Smith’ 
erick Edwin, Earl 
Birkenhead, p. 311. 
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gently and politely to destruction \ witness, fee 
that this suave and soft-voiced person could not possib| 
be dangerous, would follow him confidently down th; 





paths he indicated and would only realize when it wa 


too late the pitfalls that 
A story is told 
examined in this 
gentleman 
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awaited him at the end” (p. 12 
had cross 
a loquaci 
his own gift 


a plaintiff whom he 
The litigant was 
admiration of 


way. 
with an 


repartee. gaat p> to indulge himself, the witness 
as he thought, spent the day trouncing the famous K.¢ 
So satisfied was he with his pertovem ince that after 


court, magnanimous in victory, he sent to Isaacs’ chan 
bers a box of fine cigars. The gift was returned and : 
the next day Isaacs obtained a directed verdict on the 
ground that the 


g plaintiff’s own admissions as a witness 
had destroved his case. 


“Rufus Isaacs’ speeches followed much the same lit 
as his cross-examination. In contrast to the orotund 
stvle of the older generation, he talked as a rule to a jur 
simply and almost confidentially, rarely essaving flights 


special circumstances demanded it 
method that came most naturally to hin \ 
most suitable for his pur 


of rhetoric unless the 
This was the 


and therefore in his view the 


pose: for he _— held that if a man could speak 

all, he was well advised to develop his powers bv prac 
tice rather ba resort to teachers of elocuti ind there 
bv risk losing the essential inefedient spontaneit 


id cor viction” (pp. 129, 130). 
For those of us who have spent happy hours listes 
ing to the trial of the Law Courts, this bo 
has a nostalgic flavor. It depicts a pleasant way of life 
for a barrister that may never come again 
The glittering prizes that came to Sir Rufus Isaacs 
at the Bar were the result of character. ability and u 
remitting toil. Isaacs himself attributed his success te 
hard work alone. In one of his rare epigrams he laid 
down the maxim that “the Bar is never a bed of roses 
It is either all bed and no roses 


cases at 


or all roses and ni 


bed.” 
WALTER P. ARMSTRON‘ 
Memphis, Tennessee. 
The Essentials of Japanese Constitutional Law, bi 


Shinichi Fujii. 1940. Tokyo: Yuhikaku. Pp. 463.— 
This is not a book on political science but a devotional 
exercise. Anything this 
as relevant to those who share the author’s 
faith as a Protestant theologian’s criticism of 
Catholic treatise on the Papal supremacy 
The author’s premise is very simple. The 
Goddess, Amaterasu-O-Mikami, founded the Japanese 
state as a divine state and sent Jimmu 
Tenno, to reign over it. “When Jimmu Tenno is re- 
ferred to,” the author says, “as starting on the expedi- 
tion for the pacification of the remotest parts of the 
country, he did not mean to subjugate the people 
The Tenno’s aim was the carrying out of the heaven- 
ordained mission, that is, the benevolent looking after 
of the people in obedience to the divine will.” The 
author points out later that Japan “is a cot born 
out of divine will—a country ruled over and governed 
by the descendants of the gods. . . . The Tenno (em- 
peror ) . being a living god descended from the Sun 
Goddess, administers godlike government.’ 
Near the end of his book Mr. Fujii raises the 


reviewer ma say ill seen 


religious 
Roman 
Sun- 


her grandson 


intry 


ques- 
tion, “What is there at the basis of such government 
that makes it morally valuable, and therefore, noble— 
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The situation is d 
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Mr. Ebenstein quote 
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“Surveys made 
closed an excessive 
ther communicable 


statistics showed 


‘rime. The fire hazar 


social degeneration 


300K 


e replies, “i uite simple, 

e the Imperial Throne is always 
de endant of the ancestor gods 

fr Mr. Fujii’s religious beliefs 
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s that it reminds us that 
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Housing, by William Ebenstein 
ity of Wisconsin Press. Pp 
lume is not only a survey of 

housing, but also incidentally, 

s necessity. City slums have 
r action. if not for vengeance 

here has been in the form of crime, 
Little that is effective has been 


depicted forcibly in the brief of an 


ouisville land case, from which 

We may make this excerpt : 

the City Planning Commission dis- 

number of tuberculosis cases and 
» diseases originated there. Crime 


in undue prope rtion of arrests for 


1 was great. Economic waste and 


hand in hand None of these 


ituations have been known to cure themselves under 
private ownershirt These ‘blighted areas’ sink lower 
ind lower with ar reasing spread of disease, crime, 
ind low morals. Students of the problem, which exists 
vith striking sin ty in all our cities, all agree this 


menacing problem 
utset at least, have 
properties are usua 
owner cannot with 
old building and et 
its value is at or 
bors. All of these 
of public concert 
some public aget 
eradication of tl 
stitution for ther 
proper light and 
proper living safe 
ione by private init 
Mr. Ebensteir 
tails of housing leg 
mainly to the constit 
the cases, both stat 
ton there has beer 
were have been surn 
there has been some 
not spoken. Mr. El 
with good warrant 
sions on kindred t 
that federal legis]! 


under the general 


more hurdles that 


Mr. Ebenstein 


7 


public problem, and will, at the 
be met by public action. These 
held in diverse ownerships. One 


any hope of sess tear down his 








1 new one in its place, because 
lestroyed by its dilapidated neigh- 
acts combine to make this a matter 
ling for Governmental action. Until 
demonstrates the wisdom of the 

existing conditions and the sub- 

nitary well-planned housing with 
ntilation and all the essentials of 
rded, there is no hope of its being 
tive or private capital.” 

t much concerned with the de- 
lation. He directs his attention 
1tional question, and he examines 

nd federal. As to state legisla- 

great difficulty, and what there 
unted. As to federal legislation 
anxiety. The Supreme Court has 
enstein maintains, however, (and 


it would seem, in the light of deci- 


s), that there can be little doubt 
will be upheld. Federal spending 


welfare clause has already taken 


Housing Act need anticipate. 
: foreign experi- 


ence with housing problems. In an appendix he gives 


the Federal Housi: 


decisions, New York 


York Court of Apps 


Falls in the Supreme 


Boston 


Act and the text of two leading 
Authority v. Muller in the New 
ls, and Rutherford v. City of Great 
Court of Montana 
ArtHurR M. Brown 
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bers 


convenes wl 


len 
come together 
already are together that is hardly 
the 


word. It may be possible that 


present Congress, 


will be of 
dollars 


which seek to make perm 


necessarily 
measured in 


inent impr 
I my 
le 


ment in the Government's financial 
fairs. Representative Treadway, 
Massachusetts, by his H. Con. Res 


Joint 
Federal 


create a Congressio 


Committee on 


would 


Finances, wh 


would have sixteen members. TI 


would report to the Senate and 
House and within ninety days on me 
ures to coordin: 


designed ite 


revenues, expenditures, and the possi 
extension of the public debt. 
An 


Senate 


by a three-n 


wuld be 


investigation 
Committee we 


would attempt to devise a plan for au 
matically balancing the budget in pe 
times. 
Senatorial Contest 

An historic contest 
the making 
vacancy in one of g 
United States caused 
the retirement of former Senator M. 
to 


rs to De 
filling 
West Virs 


appea 
respect 
f the 


senatorships 


to 


in 


Neely who resigned in order 


(;,overnor, to whicl nce he had be 


elected His tern is (s,overnor, 
West Virginia law, was to commer 
Monday, January 13, 1941. He wor 
his resignation as Senator “to be 
effective at clock 


precisely 12 
January 12, 1941.” 


night on January 12, 


its me 
When th 


the 77th, was ove 


} at) 
pecs 


Seventy-seventh Congress Emerges 


1? 
ey 


the 


incubated in that record final session 
of the 76th Congress which extended 
over a period of 367 days. But even 
it is getting away to a very energetic 
start. A good fight is going over the 
subject of national defense through tl 
Barkley-McCormack bill, S. 275 an 
H. R. 1776, they being the same bill 
introduced in both House of Cor 
gress. The contest is too hot at this 
time to predict in any detail what the 
outcome should be, but it seems likel 
that a strong measure will result 
Revenue and finances will come in for 
more than their usual amount of atte 
tion. The appropriation and tax bills 


unusual size 


There are bills 


al 

of 
6, 
nal 
ich 
1ey 
the 


1S- 
a 


revenues 


and expenditures, make a full study of 
the budget for the fiscal year following 
the present one, and devise proposals 
for a sound fiscal program covering 


ble 


ian 


provided, 


in Senator Tydings’s bill, S. Res. 22, 
of the relationship between appropria 
tions and expenditures, the amount and 
character of our annual deficits; and it 


the 


mt 


a 
by 
> 
M 
e 
en 
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The to be 
whether the appointee of the outgoing 
the 


legally 


question determined is 


Governor or appointee of the 
entitled to the 
Both Governors and both 
The 

Senator, 
Martinsburg, 
Bar As- 
The new Governor 


new 
Governor 1s 
Senate seat. 
appointees 
ing 


Democrats 
appointed 
Clarence E. Martin, of 
President of the American 
sociation 1932-33. 
appointed Dr. Joseph Rosier, President 
yf Fairmont State Teachers’ College 
and a former president of the National 
Education Association. 
Homer A. Holt (not related, 
understood, to former Senator Rush D. 
Holt of the same State), prior to the 
time he ceased being Governor, gave 
Mr. Martin a number of different 
certificates of appointment in order that 


are 


retir- 


Governor 


as 


Governor 


so it 1S 


their validity might be urged upon 
several principles. 
These appointments of Mr. Martin 


14, 


were dif- 


(Congressional Record January 
1941, Vol. 87, No. 7, p. 164) 
ferently worded in several details but, 
upon cursory 
sent three situations: 1. 

three days before the new 


inspection, seem to pre- 
\ppointment 
Governor’s 
term of office would begin (upon the 
then Governor having been advised of 
Mr. Neely’s resignation from his sena- 
torial position); 2. Appointment two 
days before the new Governor's 
would begin (upon actual : ’ 
the then Governor of Mr. Neely’s sena- 
torial resignation) ; and 3. Appointment 
“the first moment of this 13th day of 
January, A. D. 1941,” which is under- 
stood really to have occurred at the 
exact beginning of the day, Monday, 
January 13th, according to the Naval 
Observatory time at Charleston. 


term 


eceipt by 


Only one certificate of appointment 
appears to have been given Mr. Rosier 
by Mr. Neely, the new Governor, and 
that “on the 13th day 
1941.” (Congressional Record Janu- 
ary 14, 1941, Vol. 87, No. 7, 163, 
164.) It is reported that, prior to his 
formal inauguration as 
noon on Monday the 13th of January, 
Mr. Neely became Governor at a “mid- 
night ceremony at which he was sworn 
in before a few chosen friends.” 

Neither of the Senators-designate 
will be allowed to take the senatorial 
oath of office until after the Committee 
on Privileges and Elections has acted 
1 the matter and its action has been 
approved by the Senate. The creden- 
tials of both candidates were presented 
on the same day and referred to the 
Committee. Chairman Tom Connally, 
of Texas, said that “quite a nice ques- 


of January, 


DD 
ok 


Governor at 
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tion of constitutional law and the pr 





leges of the Senate is involved. 

The detailed contentions of bot 
sides should prove extremely interest 
ing. Neither space nor discreti 
would justify an attempt to reviey 
them here. It might seem justified 
however, to take a brief look at some 


of the general aspects of the situatior 
The usual rule prevails in West Vir- 
ginia, by a constitutional provisior 
interpreted by the State Supreme Court 
to the effect that a Governor holds 
office until his successor is elected and 
qualified, that is, has taken the oatl 
of office. I 





who was 


until the 


Hence the man 
retiring would be Governor 
elected official had 
taking the oath, perhaps one 


minutes after midnigh 


] 


newly complete 


or ty 


Upon the occurrence of a vacancy i 





the office of one of its senatorships 
the then “executive authority” of the 
State was under a direct mandate fron 
the United States Constitution to fill 
such vacancy. “When vacancies | 

pen in the representation of any state 
in the Senate, the executive authority 
of such state shall issue writ of electi 

to fill such vacancies: Provided, that 
the legislature of any state may en 

power the executive thereof to make 
temporary appointment until the people 
fill the vacancies by election as the 
legislature may direct.” Amendment 
Seventeen, paragraph 2. Since the 
Legislature of West Virginia had taker 
action in conformity with the latter 


part of paragraph 2, the method of 





filling the vacancy was by “temporary 
appointment” rather than by a “writ 
of election.” 

Nearly any lawyer, if expres 
curb-stone opinion, might feel very sure 
that the Senate has authority, specific- 


ally given it by the Constitution, t 


determine this type of contest. It prob- 
ably does have constitutiona 
herein, but the directness of 
thority may be open to sez 
The attention naturally falls frst 
that section which provides that 
House shall be the judge of the elec- 
tions, returns, and qualifications of 
own members “ 


authority 
such au 
us question 
upor 


“Each 


Art. I, Sec. 5, cl. 1 
Do either of these three rdinate 
terms include all the rcumstat 
a situation 


‘ 


ces Ol! 


where a ppointed 


by a Governor to in the 
position of a member? By a br 1 con 
struction, any one t ght be ! 
said to include it ut n the other 
hand, it might be argued that the no 

mal view of each word would not in- 
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finitely seem t 


f election” had 


e first part of 
enteenth Amen 
he pr porary appointn 


tive action by tl 





“Election” might 


nclude it if a 





1 been in ordet 
paragi 2 of 
iment, instead of 
rent” because of 


re State in con- 


Of bot ty with the Amendment as above 
interest ed to. Would authority to judge 
iscreti eturns” from the State authori- 
reviey even if it includ ippointment 
Justified ns” as well as “returns” 
at some ufficient to allow passing on the 
ituatior of all the circumstances which 
st Vir ; . 
est Vir- ted in such “returns” being made? 
ITOV1SI01 _ ; 
; next point termination 
1e Court . 
aa be whether a legis ve body has 
ir holds " 
. nt power to pass upon al! matters 
“ted and I , i I ; 
, : ing to rights of indidate to a 
ie Oat ‘ 
ho in that body. Or it might be more 
ntil ¢ correct to say that the Senate 
ympleter ncidental power to determine all 
npl 
or t tions pertaining to the legality of 
redentials of those knocking at its 
‘ancy it for admission luding the le 
ships ty, under State law, of the acts upon 
of the those credential re based. 
te i uch incidental power could not come 
to n the declared pi of clause 18 
> } 
~~ 8, Art. I, of the ¢ titution—t1. « 
eee . 
or make all laws shall be nec- 
ithority . 
ry and proper irrying into ex 
electic ‘ . - 
' ution the foregoing wers, and all 
that : : 
powers veste is Constitu- 
er 
= ; he (s,overnment th Tr >] 
> oer in the G vern é the [| nite i 
people tates, Or in any department or ofncet 
the eof’’—because es not pertain 
ndment me of the antecedent powers de 
“ec = the ed in the preceding 17 clauses of 
1 taker ec. 8, nor, apparently, to any other 
latter wer definitely vested by the Constitu- 
; } f 1o 
10d Oo n. And besides, clause 18 only grants 
porary ngress the power make all law 
writ ch shall be necess etc. The mat- 


of determining 





two claim- 


wns ts is entitled to be Senator can 
y Sure irdly be said to involve the making 
armed a law. 
m, Ue However, the basis of this power, 
 prob- for carrying into execution” the other 
a ywers, extends back clause 18, that 
nh au ‘ 
infortunate and calumniated provi- 
aa ion,” to the principle underlying such 
“Rach ause. This broader principle was sug- 
elec- ested by Hamilton where he explained 
fits & that this clause 18 ‘only declaratory 
cl. J f a truth which would have resulted 
linate necessary and unavoidable implica- 
ia a tion from the very constituting a 
inted federal government 1 vesting it with 
n the ertain specified powers.” The Federal- 
l con st No. XXXIII. There seems little 
ht be joubt but that the Senate will consider 
sthe: it has the power to determine this en- 
. tirely novel issue two candidates 
laiming appointment to the same Sen- 
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ate seat by reason of their having cre- 
dentials from two different Governors. 


Legislation Proposed 

\ few of the ends sought by bills 
already introduced in the new Congress 
are here observed: 

The power to veto separate items in 
appropriation bills would be granted 
the President, either by constitutional 
amendment or by a mere act of Con- 
gress, depending upon which method 
the Judiciary Committee to which the 
resolution was referred may deem requi- 
site, if S. J. Res. 12 is enacted. 

Restriction on the establishment of 
branch offices by financial institutions 
chartered or insured under the laws of 
the United States would be effected by 
H. R. 118 introduced by Representative 
Patman, of Texas. 

Extension of time already has been 
granted, for ninety days from January 
3rd, for the filing of the report with 
recommendations hy the select House 
committee which, since May 21, 1940, 
has been investigating the interstate 
migration of destitute citizens. This ex- 
tension was accomplished through H. 
Res. 16, by Representative Tolan, of 
California. 

Repeal of some of the emergency 
granted the President 
result now of enactment of S. 25, by 
Mr. Taft, of Ohio. The powers are 
those to fix the weight of the dollar; 
to issue three billion dollars in green- 
backs ’ 
silver dollar. 

The Government of the United States 
would be vested with absolute, complete, 
and unconditional ownership of the 

elve Federal Reserve banks, if H. R. 
160, by Mr. Voorhis, of California, is 
adopted. 

A constitutional amendment proposed 
in H. J. Res. 10, by Mr. Crowther, of 
New York, would forbid the Federal 
Government further engaging in busi- 
ness in competition with its citizens; 
and where already so engaged would 
require it to liquidate its affairs within 
live years. 

Amendment of the Panama Canal Act 
is sought in H. R. 169, by Mr. Welch, 
of California, so as to exempt from 
tolls certain vessels in the intercoastal 
trade of the United States. This would 
apply to vessels suitable for use as naval 
9 military auxiliaries, that is, those 
capable of a speed of 16.5 knots per 
full load displacement, and 
which have accommodations for at least 
200 first-class cabin passengers. 

Repeal of the Johnson Act is provided 
in H. R. 1142, by Mr. May, of Ken- 
tucky, that is, the Act of April 15, 1934, 
prohibiting financial transactions with 
and the making of loans by persons 


would 


powers 


\f 
! 


and to reduce the weight of the 


jour on 
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within the jurisdiction of the United 
States to foreign governments which 
are in default on their obligations to 
our Government. 


Concentration of Aliens 

Preliminary reports show a registra- 
tion of aliens in continental United 
States of 4,741,971. Approximately 88 
per cent of these are in fourteen States. 
Each of the other 34 States has less 
than one per cent of the total. The 
average percentage for each of the 
fourteen States is 6.26. Of course, this 
unequal distribution of the aliens is a 
little less startling than might first ap- 
pear, since the fourteen States are, gen- 
erally speaking, the more populous ones 
A more accurate comparison might be 
had if similar percentages also were 
given for total population in the two 
groups of States; but such figures were 
not furnished in this connection. Of 
the fourteen States most heavily popu 
lated with aliens, New York leads with 
approximately one million two hundred 
thirteen thousand; and Rhode Island 
finishes the list with slightly more than 
fifty-two thousand. These leading alien 
registration States in the order of their 
rank are: New York, California, Penn 
sylvania, Massachusetts, Illinois, Mich 
igan, New Jersey, Texas, Ohio, Con- 
necticut, Washington, 
Minnesota, and Rhode Island. 


Wisconsin, 


Registering Organizations 

The organizations required to reg- 
ister under the recently adopted Voor- 
his Act must do so within thirty days 
from January 15, 1941, the date the 
Aet took effect. No implications as to 
the character of an organization should 
be drawn merely from the fact that it 
registers, because the Act will operate 
so as to require registration of organi- 
zations entirely 
legal, as well as those which are sub- 
versive in character. Failure to regis- 
ter, and other violations of the act are 
punishable by a fine of not more than 
$10,000 or by five years imprisonment 
or both. Officials who subscribe to will 
ful misstatements or omissions in the 
registration statement are punishable by 
a fine of not more than $2,000 or by 
five years imprisonment or both. 

The following types of organizations 
must register: Every organization (a) 
subject to foreign control which engages 
in political activity; (b) which engages 
both in civilian military activity and in 
political activity; (c) subject to foreign 
control which engages in civilian mili- 
tary activity; and (d) the purpose or 
aim of which, or one of the purposes 
or aims of which, is the establishment, 
control, conduct, seizure or overthrow 
of a government or subdivision thereof, 


whose activities are 








—_——-— 
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by the ce, violence, military 
measures or threats of any one or more 
of the foregoing. “Political activity” is 
given a limited defini 

poses of the Act, that is, to mez , 
activity “the purpose or aim of which 


or one of the purposes or aims of w 


use OI Ito! 


. l 
tion tne 


for 


is the control by force or 





the government of the United States 
or a political subdivision thereof 


state 

Administration 
charge of the Neutrality Laws Unit 
the Department of J 
statements to 
Unit. The Registration Statement con- 
tains more 225 questions desig 
to the 


or political subdivision there 


or the Act 


are be filed with that 
nan 


elicit detailed information re 


quired by the Act. Among other things, 
the organizations are required to de 


scribe all their advertising, propaganda 
and lobbying activities, as well as 
participation in labor disputes 

The principal classifications of ques 
tions in the Registration Statem 
be described as follows: (a) 
mately 60 questions deal with t 
ganization’s finances, its urce 
come, its method of raising funds, it 
and include 
contributors 
Fifty questions, or there 


with the political tie-ups, 


loans, 


ide! 


since Jat 


foreign connections, t the org 
zation and the sources of its pol 
icies; (c) About 35 questions are 
rected toward eliciting the aims, pur 


poses and methods of the organizatior 
(d) More than 20 questions cover the 
identification of officers of the 


zation or, if the organization conte 


that it has no officers, those wl 
designated to act as officers; (« \ 


group of questions deals with uniforms 
badges, and other 
members; (f) Another group of qu 5 
tions deals with firearm 

types of weapons 
number of each, the uses made of ther 


s, including the 


‘ 
used, mantlacturer 


and where they are kept when not 


use; and (g) In additior 
zation must file a copy of ever) 
pamphlet and other publication 
by it, and each officer of the organiza- 
tion must sign and swear to 


tration Statement. 


Justice McReynolds Retires 


Voluntary retirement, February 1, 
1941, removes from the Su 
Justice James Clark McR 


preme ( 





SRICAN BAR 


views sustained by the Supreme Court 
Mr. McReynolds was in the private prac- 
tice of law for many years at Nashville, 


New 


serving 


Tennessee and practiced in Y ork 
City between the 
Assistant Attorney and of 

ming Attorney General at the begin- 
Presiden 
1913. He 
friends that his ideas o! 


yf an oldtin 


times Ol as 


General be- 





ning of Wilson’s admini 


+ 


tion in is reported to have 
I yd 
ment are those « 
Democrat 

Born in Elkton southwestern Ken 
tucky, educated at Vanderbilt Univer 
sity of Virginia law de 
irtment, and reported to have been a 


J ustice McReynol Is de 


govern- 


ie Cleveland 
in 
ty and Univer 


brilliant student, 





interest in outdoor life, 


hunting and golf. 


: 
veloped a great 


especially duck 





has not been active in the social life of 
ishington, althot a bachelor. Those 
vho know him best consider him a man 


great generosity and tenderness, a 


ne law yer,ac ipable and honest justice, 


tenacious in his opinions but tolerant ot 





The Nation has had the misfortune 
to have Justice McReynolds pictured, at 
lissenter against progressive 


be recalled that he, 


times, 


as a ¢ 


measures. It may 
with former Justices VanDevante 
Sutherland, and Butler had similar con- 


Uw 1911 


t ’ 
it WaS USUdi 





stitutional viev 
for them, on such 
and in dissen 


administration 


ons 


in 


long before the 


y 
‘Ss 


majority opin 
present 
yme into power. It is said that Justice 
McReynolds believes the Constitution 
was conceived as for a union of States, 
reserving definite rights to the States. 
Hence he watched with alarm the trend 
toward increasing power in the national 
Government at Washington. 
When this in 


, 
vacancy tne a 


membership of the Supreme Court 1s 
] D> 1 ) “11 1 . » 

filled, President Roosevelt will have ap 
pointed six of its members, the three 


other members senior in point 
*e being Chief Justice 
Hughes and Ju 
and Owen J. Rol 


McReynolds eC 
bench in point of continuous service 
ving served for approximately twenty 





and one-half years He is reti 2 
just two di before his sevent it] 
birthday liversary. 

Among the names more often 
oned as a probable successor to the 


position are: Attorney General Robert 
H. Jackson; Solicitor i 
Biddle; Jer . 


man; Sherman 


yme 





ointed, in 1914 at the age of fift : ay 

ge tag hge : nied ex-Senator and now one of the ! 

years, by President Woodrow Wilson. 4..4 a ; ae ee 
: : lent’s administrative assistants; justice 

He had been Attorney Genera rs the United 


year and a half. Previously 
pointment by President The 

velt, he had 
vigorously and ably prosecuting numer- 
ous antitrust cases and generally 


spent four 








Oo! 


Harold M 


States Court 


Step! 
yf Appeals for the District 
§ Columbia; Thurman W. Arnold, As- 
sistant Attorney General; and 
Judge William Denman, of San Fra 











cisco. 
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The Country Lawyer Goes 
to School 


HE Northumberland ‘ 


Association is the pioneer 











the interior country Bars to sponsor 
institute. In the Fall of 19 
id season tickets to the members 


its own and neighboring Bars tor \ 
course of legal lectures and open for | 


to be held in the Court House 


ums, 
Sunbury once a mont na lI 


and 


1iternoon 

The 1939 lectures were att 
Irom hity to seventy e pel ns 
attendance at th LY4U nstitute 


] 


almost doubled La I ind der 


lectures, and look rd to ther 


reported the lecture for the us¢ 


their own offices 


ures. 

The 1940 Institute 
ber with a lecture 

W. Scott of Harvard Law School, 
“Modern Problems I tne Law 


Trusts.” 





ence H. g t 
Pennsylvania Law $ ind Edit 
yf the Pennsylvania B Associat 
Quarterly, gav« t instructive 
and interesting lecture Neg! 
gence—What Is It lute 
Liability in Tort Law.” Proiessor Scott 
vas Keporter 1 Ihe ¢ ca 
Law itute é it ¢ he 


Law oI 
iredge has beet viser on 
Torts to The Ar v Institute 


since 1932. Eac out ter 
days prior to the ect ectures 
furnished the local mittee with an 
outline of his subject, together with 
Pennsylvania citations. This was mim 


sneranhed and 1 led 
eograpned and mal 1 
of tickets a 


lecture, 


week before the scheduled 


thereby Fiving tne ia ye 





. 1 7 
opportunity t themselves 
: : 
with the subject in advan 
In November, lif WV. Amran 


again lectured on “The New Rules of 
Civil Procedure.” In December, M. 
Clyde Sheaffer, of the Pennsylvania 
Department of Revenue, discussed “Cor- 
Taxes in Penn 


poration and 


on the lay Willian Skinner, 
of Scranton, 
Compensation.” 
January 17, 1941, was a high spot in 
‘ountry Lawyers’ Institute: On 
Samuel 
Sch ol, 


the law § 


Same < 


rkmen’s 


this ¢ 
that date 
Williston of Harvard Lz 
America’s leading authority on 
yf Cont 
subject in the Court 


Emeritus 


lectured on his chosen § 


racts, 


at Sunbury 








OL. 


Goes 





r with 
$ mim- 
hasers 
1eduled 





ot 
M. 
ylvania 
“Cor- 
and 
cinner, 
cmen’s 


pot in 

On 
amuel 
ch ol, 
e law 
‘+hosen 
ibury. 
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Morris, 


incipal speaker 
g of the member 
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First 
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owell, Jr., Richmor 
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\\ dne sd 


P. Hemry, 


Morison, 


if 


‘il Member 


the work 


tantial incr 


ted from the 


Circuits, 


On January 14 


ting, 
hington, D. 


Chairn 


lic Informati 


Council Advisor 


uss the work 


of the sam« 


more with the 
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ed a report 
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erberg, Mary 
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All National 
Bar Confe: 
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JUNIOR BAR NOTES 


Lewis F 
d, Va., was 
the Regional 


1 
} 


the official 
_onterence 
held 
January 15 


nd H (ura 


rK City, 


ircuits 


ference tor 


enthusiasn 
ng, and a 
terest Ss ex 


route to the 
ell met 

1 Hannah, 
nal Director, 


Ballard, t 


plishn ents to 


I t 


Director of 


ed him that a 


over Sta 


favorable re 


d: af Jemoc 
é “ome or! 
broadcast t 
nis t 


the Bencl 


Draftee Un 





ive been ap- 
1 

and 
tvised: of 
appointed 
follows 


Cock 


Committee 


‘ 


tigant: Earl | 
{ 


at 
“ommittee ir 


Bar Groups 





Relief 





by James P. Economos 


Secretary of the Junior Bar Conference 





Philip H. Lewis, Topeka, Kans.; Com- 
mittee on Legislative Drafting: George 
F. Kachlein, Jr., Seattle, Wash.; Mem- 
bership Committee: Willett N. Gorham, 
Ill.; Committee on Relations 
with Students: Ross L. Malone, 
Jr., Roswell, N. Mex.; and Committee 
on Restatement of the Law: Mrs. Mil- 
dred G. Bryan, Washington, D. C. 

The Younger Members Committee of 
the Chicago Bar Association have de- 
cided to actively participate in the Pub- 

Information Program of the Confer- 
Illinois. In addition to this, 
they are sponsoring a series of lec- 
tures on the National Defense Act and 
allied subjects to be presented to the 
Members of the Association at an early 
Alvah T. Martin, Chairman, 
Marshall, Vice-Chairman, 
Secretary, are the 
The 
Younger Members seminars on Admin- 
istrative Law, Bankruptcy, Corporation 
Law, Probate Law, Real Estate, Taxa- 
tion and Trial Practice organized last 
summer are still meeting regularly. 
[hese groups have been allowed to di- 
rect their own work. To date the two 
forms of approach to any subject are 
is follows. (1) that of having an out- 
side speaker, and (2) that of assigning 
a topic to one of the members who pre- 
pares and collects materials dealing 
with that subject, and who is then 
charged with the duty of leading the 
liscussion. 

The Los Angeles Junior Barristers 
Information Program is again 
onducting its weekly radio broadcast 
ver Station KFAC each Saturday eve- 


Chicago, 


Law 


ence in 


date. 
| lorace G. 
Eva Charles, 
current officers of this Committee. 


ind 


Public 


ning from 6:30 to 6:45 P. M. The 
gram is known as: “The Law- 


Story Book.” The men in charge 
this activity are: Francis McEntee, 
Gordon L, Files, and Sidney Wall, all 

Los Angeles. 

On December the Junior 
Conference held its annual meeting in 
Tulsa. Reports were received 
John A. Johnson, Oklahoma City, 
Chairman of the Personal Finance Sur- 
vey, and Julian B. Fite, Muskogee, 
State Membership Chairman. Jack 
Campbell of Drumright and Edna D. 
Gillespie of Tulsa were elected Vice- 
‘hairman and Secretary of the organ- 
James D. Fellers, Oklahoma 
City, Council Member, attended the 
neeting on behalf of the Conference. 


S 


27, Bar 


from 


ization 
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The Kansas Junior Bar Conference 
will hold its midwinter meeting in 
Wichita on February 15. The all day 
program begins with a legal institute. 
In the evening social activities take 
over the stage. James D. Fellers, 10th 
Circuit Council Member and represent- 
atives of the Oklahoma, Colorado and 
New Mexico Junior Bar Conference 
units will be in attendance. The Kan- 
sas Committee on Small Loans has com- 
pleted its organization for the personal 
finance survey. Richard Jones, Wich- 
ita, Richard Becker, Coffeyville, and 
William Mills, Emporia, have been ap- 
pointed by Roetzel Jochems, Chairman, 
to undertake the survey in their home 
communities. John Hunt, State Chair- 
man, advises that the Committee on 
Public Information, has compiled a list 
of 600 outlets for its program and is 
prepared to furnish the necessary 
speakers. 

Willett N. Gorham, National 
man of the Membership Committee has 
circularized the official family of the 
Junior Bar Conference for the pur- 
pose of securing greater cooperation 
in the work of his Committee. In view 
of the fact that most of the membership 
resistance has been based on the uncer- 
tainties arising out of the National De- 
fense Act, it is very important that all 
members of the Conference again be 
apprised of the important action taken 
by the Board of Governors in suspend- 
ing the dues of all members while in 
the military service of the United States. 

The Section on Younger Members 
Activities of the Illinois State Bar As- 
sociation has announced its 1941 An- 
nual Moot Court Competition among 
the Law School Junior Bar 
tions now existing at the University of 
Chicago, University of Illinois, North- 
western University, DePaul University 
and Loyola University. 

Recommendations for the appoint- 
ment of local Public Information direc- 
tors are being received daily by Chair- 
man Powell. It is expected that more 
than 300 members of the Conference 
will be active throughout the year in 
these posts. National Director Paul 
Hannah has revised the Hand Book 
annually distributed to these local Pub- 
lic Information directors. This revised 
Hand Book will be distributed to the 
new appointees as soon as their accept- 
ances are received. 


Chair- 


Associa- 















Ohio State Bar Association 


BAR ASSOCIATION NEWS 


HE October, 1940, meeting of 
T onic State Bar Association 
held in Cincinnati on October 24, 2 
and 26, with more than 6 
in attendance 
The first day was devoted chiefly t 
meetings of the various Sections 


Association. 
Louis Kohl of 
nati conducted a symposium on 
Trial 
and Appellate Procedure” be- 
fore the Judicial Section; Ad- 
ministrator Herschel ‘ 
( Jhio 


Cleveland and J. 


“Recent Developments in 


\tkin- 
son, of the Bureau of 
Unemployment Compensation, 
addressed the 
Section on 


cepts of Unemployment Com- 


Insurance Law 
“Devel ping 


pensation”; County Auditor 
George Guckenberger of Cin- 
cinnati, Earl P. Schneider of 
Cleveland and Hugh M. Ben- 


nett of Columbus spoke before 
the Taxation Section on “Ap- 


praising Real Property,” “The 
Revenue Act of 1940 and the 
Excess Profits Tax” and “The 
First Year with the Ohio 
Board of Tax Appeals,” re- 
spectively. The Real Estate 


Section heard a discussion of 
the Mechanics’ Lien Laws by 
Chairman Arthur W. Gordon 
of the State Bar com 
that 
sioner James A. 
Ohio Industrial 
which administers the 
Workmen’s 
Fund, addressed 
of the Industrial Commission 
Section. 

The semi-annual meeting of 
the Council of 
held on Thursday 
October 24. Ellis R. Diehm of 
land and Raymond S. 
Liverpool 
Pre-Trial Procedure in their 
communities; Municipal Judge 
R. Platt of Barberton spoke or 
tor-Trusteeships,” and William 
man of Cincinnati explained the 
“interneships for lawyers 
conducted in his city. 

Friday, October 25, was dev 
addresses, committee reports at 
eral business. 
dent Howard L. Barkdull 


mittee on 
subject, and Commis- 
White of the 
{(_ommission, 
tate 
Compensation 


the members 


Delegates was 


evening, 


Buzzard 


discussed the opera 


»f Cl 


Marvin { Harri 


now 


Ot fas 


tion of 


respective 


Ger Trge 
1 “Deb- 
H N c 


ing 
being 


oted t 


Former State Bar Presi 


evel 





rendered a report on the American 
Association convention at Philadelphia 


The results of the first State Ba 


r ques- 


tionnaire on qualifications of candidates 


for the Supreme Court of Ohi 


Oo were 








int ounced. Senator-Elect Harold H Colorado Bar Association 
Burton of Cleveland delivered an gt 

iddress on “Civil Liberties” and Demo- New Rules of Civil Procedure 
ratic Senatorial Candidate John N January 6, 1941 the Colorad 
McSweeney of Wooster spoke on O Supreme Court adopted new ruk 


\merica Belongs to Us All.” 
Donald A. Finkbeiner of Toledo was 


elected president of the Association for 


of civil procedure which are patte 
after the federal rules The new rule 


are promulgated under a statute, spor 


the year 1940-1941, and Secretary sored by the Colorad Bar Associat 
Treasurer J. L. W. Henney of Colun which was passed in 1939 
bus was unanimously re-elected for his The plan of the new rules is to nun 


ber them the ume as the 








responding let 
eral Rule 1 thus ( 
rado Rule of P1 ‘1 
ber 1. W hers ederal 1 
are inapplicable, like rule 64 
these rules are omitted and t 
number left nk. Where 
Colorado rule covers the 
subject matter but 1S 
stantially different in wording 
or effect, the rule is proceed 
with a.letter “C’, thus Ru 
43, for example, 1s mal 
Colorado rul 1 the 
visions thereof are precede 
by a “C” wherever changed 
Rules which are new to t 
federal rule begin with Nu 
ber 98 and continue t 119 
They deal with place of trial 
special actions, seizure of per 
sons or property, real estate 
remedial writs and contempt 
arbitrations, affidavits, and 
preme court proceedings. Spe 
cial forms of pleadings a1 
writs have been abolished by 
the new rules, and writ 
error procedurs has beer 


greatly simplific 


Streamlining Procedure 


Baldwin The enthusia which the 
BURT J. THOMPSON Colorado Bar As ation has 
uirman, Section of Bar Organization Activities shown for streamlining pr 
— - — — — cedure of the Colorado Courts 
twenty-first consecutive term. is again shown in a series of bills to be 
Banquet speakers were Governor presented to the present session of the 
John W. Bricker and American Bar legislature. Bills, sponsored by the as 
President Jacob M. Lashly of St. sociation and the ‘ Judges Asso 
Louis. ciation, will provide for a coordinatior 
The next meeting of the Ohio State and simplification of probate statutes. 
Bar Association will be held at the A special committee of the associa- 


Deshler- Wallick Hotel, 
April 24, 25 and 26, 1941. 
J. Ropert Swartz, 

Assistant Secretary 


tion, working with a mmittee of the 
Judges Association, has been 
s regarding 
request the 


Columbus, 
County 
reviewing the Colorado law 


; 


wills and estates, and will 





HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate CENtra! 5186 





“Thirty Years Experience” 
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FACETS OF CASE LAW 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
30 Broad Street, New York City «» Rochester, N. Y. 





“ 


« » The cases from which the exhaustive annotations in 
American Law Reports are prepared are carefully presented 
to accurately reflect the prevailing principles involved. Even 
as a diamond of many facets projects the light rays that strike 
it, so the cases in an A.L.R. annotation reflect their light to 


the mind of an attorney pondering over his problem. 


If full reports of each case cited and discussed in A.L.R. 
annotations were published in a separate set, they would fill 


some 3600 volumes of reports. 


If you personally duplicated the cutting and polishing time 
spent on A.L.R., it would take you over one thousand years. 
The easy access to over eight hundred thousand reflections of 
case law in A.L.R. annotations is why attorneys refer to 


A.L.R. as a library in itself. 


write today for full information 


BANCROFT-WHITNEY COMPANY 
200 McAllister Street, San Francisco, Calif. 
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legislature to make some needed change On the invitation of President D1 Florida Institute for Lawyers 


in the probate laws. Terminology of t lanuel Fernandez Supervielle, the first 





proposed statute has been made to agree ‘onference of the Association will bh HI December, 1940 issue of the 
with the new rules of civil procedur« eld in Havana during the week begin Florida Law Journal, which is re. 
and certain of the provisions regarding ng March 24, 1941 cently at hand, announced an “Institute 
ay « ahi ALi & Git » 4 
Bex Fee oa a en oe oe | or he discusse av il ; 

ervice and publication will refer ( lhe subjects to be discussed may for Attorneys-At-Law” to be held De. 

«a for ” ff nroredure Huot ude the wing ms: - ' , _ 
rules for a method of procedure. Hug le the following topics: cember 6-7 at the Law School of Stet. 
D. Henry of Denver Customs Restrictions in Countries of on University, DeLand, Florida. The 
this committee. ; the Western Hemisphere; Comparativi Institute was sponsored by the Florida 
The association is also now engage Constitutional Law; Inter-American I: State Bar Association, of which I 
; 6 : - ote ve 55 aliOori, yT I ‘ 
in studying methods of removing the stitute of Comparative Law and Practi Velma Keen is President; College of 
selection of the judiciary from political cability of Efforts Toward Coordination law University of Fi 4 | which 

‘ ? 4 : AW, -Tsity Of Fiorida, Ol ni 
control. n Civil and Commercial Laws and Keasry B Temater ia Ds College of 
. " ' ' , a arr) > rusier is WVean Oo eo 

Wm. HepGes Ropinson, Jr Real Estate and Mortgage Laws; Inter ? Cte | ee —_— 
eS lt ae . hey -& aw, Stetson niversity, of which 

ecreta \merican Legal Documentation; Pro 


: Paul E. Raymond is Dean; School of 
tection of Industrial and Intellectual . : : x 





‘ a3 z Law, University of Miami, of which 
Inter-American Bar as = Americas (Patents R. A. Rasco is Dean. The topics par- 
ee [rade Marks and Copyrights, Trade : ; Sieg 
Association ames. etc.) and Air Law and Radio Gewtasty discussed were iVegligence, 
Hilk Inter-American B \ and Telecommunication Laws; The . orkmen hh — “ eer rere. _— 
‘ee was organized at the judicial Power; Jurisdiction; Judic : ax Problems. We are advised that the 
the Eighth American Scientit Administration and Procedure; Cri: anstitime Was a outstanding atti 
gress at Washington, D. C., on May It inal Law and Procedure; Encourag: ind that about 1 —— al 
1940, when the Constitution was sign¢ ment and Development of Trade Rela- °Y*T on sate pe 
by a number of representative f | tions by Commercial Treaties and lhe othcers of the Florida State Bar 
associations in the Pan-American cou Trade Agreements; Aid in National De \ssociation for 1940-41 are ‘resident 
tries. Up to the present time the ense by the Organized Bar, in the Sev- |. Velma Keen, Tallahassee xecut 
stitution has been signed by | iss eral Countries Councilmen, Warret nes, Jacks 
tions from the following countries Hon. Jacob M. Lashly, President ville, James Whitehurst, Brooksville, | 
\rgentina, Brazil, Colombia ysta Ri the American Bat Association, has cor Dixie Beggs, Pensacola, Ed R. Bentley 
Cuba, Dominican Republic, Ecuad sented to address the Conference, pr: Lakeland, D. H. Redfearn, Miar 
Haiti, Honduras, Mexic Panat bly on the second day, Tuesday, March Lance Lazonby, Gainesville; Sect 
Peru, United States, \V enezuel 25 Treasurer, John Dickins 





50,000 MEMBERS BY 1950 


During the past twenty years the Association’s membership increased by 20,000. With t arge 
membership, the Associatior as been enabled to increase the scope of its activities 
itself higher in the esteen the public generally 

Our goal of 50,000 members by 1950 calls for 20,000 new members during thi 
Won't vou help attain this e1 y securing one new member in 1941? 

\pplications filed during the period between January Ist and March 3lst should be 


cant has not yet passed the fifth anniversai 


by initial dues of $4.00 ($2.00 if the appli 
er of the current fiscal year ending June 30tl 


admission to the bar) for the remain¢ 


Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 


SS SE PTEP ETE Preeri ieee Tri Tie he 


Original admission to practice..... eke nse ene Bae en AN ee = 
State Year 
Other states in which admitted to practice (if any)............... 
Bar Associations to which applicant belongs...................... 
White 0 Indian 0 Mongolian 0 Negro 0 
0 SE OS Ee ee Per ne) ts See eo Se Ae 9 
Office Address 
Street City State 
SE CUED occ ceccencaes : vist ebenkeonenune re nee nee pean fons 
Street City State 


Endorsed by Se ee Te ee ere Pe oe ee ee Address sis soblee uit ank eee havent os & bie ieee ine @ ee 
Check to the order of American Bar Association for $............ is attached. 
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THING IS CERTAIN: It is less likely to be 


NI : 
QO the property of an 1kM_ policyholder, for 


his fire hazards are kept at a minimum through 
the vigilance of 1rkM fire-prevention engineers. 
These trained men make their first inspection be 
fore the policy is written; only improved risks are 
accepted; and regular inspections thereafter as 
sure a maintenance of IRM’s strict standards. 
By this sound procedure, 1RM has kept fire losses 
down and returned 25% of the annual premiums 
to policyholders every year since organization. 





The property for which you buy insurance— 
business, industrial or residential—may be eli- 
gible for IRM insurance at first inspection; but 
even if action on your part is needed to bring it 
into line, IRM offers you sound indemnity at 
minimum cost. 

\n IKM fire-prevention engineer will gladly 
call to inspect your property on request, with no 
obligation on your part. When is the most con 
venient time for you to see him? 


— IMPROVED Risk MutuALs— 


60 JOHN STREET. NEW YORK 
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HANDWRITING EXPERTS For 
‘ 50 ars. 

What Goes Into Forgeries Anonymous Letters Ink — at 

Typewriting Paper Penell 
2 Infra-Red and Ultra-Vioclet Photographs 
the Transcript Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., etc. 
J. VREELAND HARING J. HOWARD HARING 
Back of the accurate transcript ar 15 Park Row, New York City 2 _ 
the well-written shorthand notes of Bus. Phone, BArclay 7-8778 Res. Phone (Newark, N. J.), HUmboldt 3-2014 


reporter. Back of such notes art 
months of drill and 


verbatim reporting, Back of sul LAW BOOKS 
experience. ‘These enable the eenorte | | Fl» A shed] for NEW and USED 


rapidly made, preserving in the tra 











We carry a big stock of second-hand sets 


script, by proper punctuation, — the and text books. 
meaning of the speake Competent 
; We have just 


lilige iil euniamntl Neer , ust received in stock a complete 
diligent shorthan reporters I bers pe co Hae of all the National Reporters 
u 


of the NATIONAL SHORT HA ND incl : g Fodeoss. Agnocioms Digest Syetee. aD 
‘CDADTEDC . " ‘ ] I complete to date and in fi d-hand buck 
REPORTERS ASSOCI V7 ION ‘ DO ARS ram binding. ‘ond mane fetes? tons beske. “We 


to produce this “end result” prompt! would appreciate your inquiries. 


- BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill 


ire located in near ll tl states 





Secretar “Mrs. Sage, I have come to ask 
pape you for a million dollars,” said 
a the president of Rensselaer Poly- New and Used 


technic Institute to the widow of 

Russell Sage. And then he went L A Ve B 0 0) K Ss 
on to tell Mrs. Sage of the work Largest Stock of Sets & Text Books 
this great American educational OR kd 
Operator, Third Persot nd the | institution was doing, what it (Established 1904) 

pany and of Legal and Practica a hoped to do—in_ short why it 337 West Madison Street Chicago, Illinols 
2 7 | : Bag? aig lie ig needed money. 




















lems Frequently Met by the Pract £ 
’ M3. 1] + 4 After investigation, Mrs. Sage 

Lawyer This was f wed | et =, 
- gave the million dollars. Today 


Ralph H. Kastner, Esq., of ‘ ~ one of the country’s most useful U. S. Supreme Court Reports 











Illinois, Associate Counsel t ft and best known laboratory build- Good used copies at attractive rates 
American Life Convention, who s{ ings ree pos goo cam Satictoction fusrentesd—ao sale e final 
“ ‘ Which F;r sant us aS a living anc productive with us unti uyer nas seen and ap- 
on Legal Problems \\ cn e ( I : 4 . ni proved the books. Prices include delivery 
; Lif ' memorial to her husband. Other ce acnihn te aheaun i Geeta 
Arise in Life Insurance | gatio women have aided too, some by Other bargains among the 25,000 desirable 
More than three-hundred attended large gifts or bequests, some by books on our shelves. 
Annual Dinner which was held Frid small Law Ed. Bhs 1-83 (U.S. 1-307). .$200.00 
: . e <<. " . Law & Reporters mixed 185.00 
evening in the Main Ball Room of t Rensselaer Polytechnic Institute, Official single volume ed. 1-293. 250.00 
Hotel Fontenelle. Guest speaker at 1 Troy, New York, will appreciate 
dinner wa the He noral "ith M eset in inquiry from you as to present CLAITOR’S BOOK STORE 
as i MIO Jit i > ’ i °° 
| Keill M K nso , needs in research and education Baton Rouge, Louisiana 
eiller MacKay, D.: of loront 
; 7 A , See December t 
Ontario, Justice of the Court of Apps magazine for othe 











of Ontario. Justice MacKay 








the subject, “Where Our Paths nemployment Compensatiot 
verge,” and proved to be or { sion session were ( be ‘ 
most popular speakers ever t pt e Collective Bargaining Agre« Simmons, of the Su 
nn the program of an Annual Meet ent Rov M. Brewer, President Nebraska, and Judg ‘arket 
Section meetings oc« ,ebraska State Federatior f I. Charlotte, North Carolina idge of the 
forenoon of the twenty-eight! bor United States Circu \ ppeal 
Sections and the progr e1 Practical Operation Under Wage Outstanding among t 
lows: | Hour Law W. I. Scherer submitted was that of the Sy il ( 
Real Estate Law Sect eat senior Attorney, Region XIII, mittee on Corporat 
Foster, Chairmat age and Hour Division of the muttee presented etely vise 
Report of Standardization ( mimiitt | S. Department of Labo Le \ct on Corporat 
-R. O. Williams, Lincol1 er, Colorad ipproved and which, t t wit g 
Report of Commi ttec n Curat inicipal Law Section—Varro é Uniform Acts a1 
Acts—Thomas J. Keenan, Genev Chairman Statutes comprises 
Report of Committee on Improvement The Power of Municipalities to Ac gram of the Associat 194 
of Substantive Law of Real Pro tire Utilities Properties Beyond covering all ot 1 OV ive ee! 
erty of Nebraska Barto Their Boundaries Arthur R drafted and present t vebrash 
Kuhns, Omaha Wells, Omaha Legislature 
“The Most Needed Refor: nt Municipal Legislative Progra Officers for 194] 
Probate Law of Nebraska fu H. F. Mattoon, Beatrice President Ray 
Fred T. Hanson, McCool Joon luncheon meetings were held by Omaha 
Section of Administrative and Lal umni of Phi Delta Phi, Phi Alpha Vice-presidents 
Law—W. M. McFarland, Cl elta, Delta Theta Phi; the District bridge; James L. K ge oln 
man udges Association and an organization Seymour L. Smitl 
\ppeals of Unemployment ‘| eting was held by a group ot u Secretary and Treasure George H 
pensation Benefit Claims filiated lawyers furner, Lincolt 
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* As rapidly as lightning 





"BL 


warfare strikes, clients today bombard the lawyer 





with demands for immediate answers to: 


dD How changing applications of Real Property Law affect 


their interests. 





2) Federal Statutory Law Questions. 


For effective tools to solve these problems, we offer: 


>} THOMPSON ON REAL PROPERTY, Permanent Edition, A Master’s Key 
to fifty percent of a lawyer's research; a set which places at your elbow the prac- 
tical knowledge acquired in a lifetime of study, teaching and consultation in 


Real Property Law. 12 large volumes, $120.00 delivered. 


2) FEDERAL CODE ANNOTATED... The Complete, Accurate and Best Indexed 
Work.on Federal Statutory Law. 16 large volumes, $160.00 delivered. 


EP} FEDERAL PROCEDURAL FORMS .. . by Alexander Holtzoff, specia’ 
assistant to the Attorney General, and Allen R. Cozier, special attorney in the 
Department of Justice. A Complement to F.C.A.; A Complete Compilation of 
Forms for Practice in Federal Courts and Before Administrative Boards and 


Commissions. 1 large volume, $15.00 delivered. 


Detailed information about any of these publications will be sent upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapolis, Indiana 
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“THE TRIAL OF MANY MODERN LAWSUITS 
RESOLVES INTO A BATTLE OF BOOKS” 


aa George W. Wickersham 


/\s the nation prepares to oring its armea forces t 


f | 
the peak of efficiency so also are thousands of law- 
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e anead acquiring orc ris Decunaum 


Orary equipment WI strenatnen your cnances of 
ung your. legal DOattles just as the strengthening 


ur armed forces is our best guarantee of na- 
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